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1.0
Recommendations

· The time-lines and process framework for the review of the Act is reviewed and restructured to allow for a full and comprehensive community discussion of what is a complex and significant piece of human rights legislation.
· Specialist project teams are convened to review key individual issues (eg Orders, Person Responsible, Mental Health Tribunal) and make recommendations to government. 
· The Act is amended to remove the concepts of voluntary and involuntary and replace them with the concepts of formal admission, informal admission and formal orders. 

· The focus of the Act is to craft model legislation that safeguards the rights of mentally ill Tasmanians in accordance with contemporary human right principles and standards.
· The Act guarantees the rights of Tasmania’s mentally ill citizens through the inclusion of strong oversight, review and enforceability mechanisms. 
1.1
Foreword
Advocacy Tasmania (ATI) is a community based state-wide; non-profit, independent advocacy organisation managed by a consumer focused Board of Management. It is Commonwealth and State funded to provide equitable, free and confidential advocacy services.  It offers individual client advocacy, systemic advocacy, information and education services to consumers, carers and industry groups. Issue based, its representational performance covers areas such as abuse, accommodation, employment, care and treatment, discrimination, access to services, fees and charges, and criminal justice.

Advocacy Tasmania Inc. advocates for;
· people with a disability 

· older people living in aged care facilities or receiving Community Aged Care Packages or eligible to do so 

· people who have a mental health disorder
· people in receipt of, or eligible to receive Home and Community Care services and their carers and relatives

ATI developed the following submission in response to the Mental Health Act 1996 (the Act) Review Issues Paper. We have expressed our concern, both publicly and privately, at the manifestly inadequate time that has been allowed for the review.  Under the circumstances it would not have been unreasonable to refuse to participate in such a flawed process however, we felt strongly that the significance of the Act to the Tasmanian community demanded nothing short of a detailed, comprehensive and meticulously researched response. The Act has the potential to impact on the one in five Tasmanians who will experience a significant mental illness during their life. Any changes that are made to the Act now will have wide reaching effect.  
In a climate where people with mental illness continue to be stigmatized and misunderstood there is a danger that pressure will be brought to bare that looks to roll back the already un-enforced human rights safeguards in the Act. This is at a time where we believe, we as a community should be aiming to strengthen the underlying human rights foundations of our mental health law in keeping with enlightened changes in Australia and in comparable nations overseas such as the UK and Canada.  It is our profound hope that Tasmania will take the path that looks to better protect the rights of our mentally ill citizens while providing better care and treatment services, rather than a path of further stigmatization, control and compulsion.

If the reader has any questions or requires clarification about any aspect of the submission please contact Advocacy Tasmania.

Marion Florence
Chair
ATI Board of Management

2.0 - Part 1 - General Comments

There is a great danger to our freedoms and way of life when courts of law abandon justice and the rule of law in favour of doing things to people for their own good and because it is deemed to be in their best interest or in the best interest of the state.

The Mental Health Act 1996 is a significantly important part of Tasmania’s legislation because it potentially affects every Tasmanian from the one in five citizens who will be diagnosed with a serious mental illness during their lifetime; the families and carers of the mentally ill person; and the numerous other stakeholders working with, and caring for the mentally ill person including clinicians, allied health professionals, Mental Health Services (MHS) Hospital Services (HS) staff, Non-Government Organisation (NGO) staff, police, employers etc. 

The Act is authority for the state to mandate the legislative dispossession of a citizen from their autonomous decision making capacity, their basic human rights to freedom of movement and integrity of body but most importantly, it is an Act intended to protect the vulnerable mentally ill individual and safeguard their rights when the state intervenes in their autonomous freedoms by involuntarily detaining and/or treating them. 

Adult citizens charged with a criminal offence will receive a judicial hearing as a matter of right within 24 hours, generally sooner, to determine the appropriateness of their detention and their entitlement to access the system of restricted freedom which is bail, in satisfaction of the least restrictive principle. The state provides the citizen with free representation if the citizen can not afford representation.  

In Tasmania, under parallel legislation, for example, a decision to remove a child to a place of assessment requires a warrant (in the absence of consent) s20, Children, Young Persons and Their Families Act 1997.  Further, Part 6 of that Act is very express with respect to determination of best interests and s59 requires legal representation of the child at hearing, unless ‘the Court is satisfied that the child has made an informed and independent decision not to be so represented’ or the Court is satisfied representation would not be appropriate, with respect to the child’s best interests.  These are matters of formal judicial process, not quasi-judicial.  It is commonplace to equate treatment of children and the mentally ill, in many respects.  
The mentally ill in Tasmania however, do not enjoy the same protections offered to children, or other citizens
 against unlawful and arbitrary detention. Because compulsory orders are considerably under scrutinized and their use is not analytically examined in terms either of their requirement – causal factors – or their effects – their outcomes – it is not possible to say, with any certainty whatsoever:

· to what extent individual rights are justifiably, or unjustifiably, limited or restricted;

· whether these uses were ‘least restrictive’, as required by the Act; and

· what factors might result in positive changes with respect to these processes, if addressed, and with what priority.

These questions are far from limited to Tasmania.  They are questions currently under urgent scrutiny by most developed countries.  Australia, once seen as at the forefront with respect to rights issues, is now seen by many as having dropped this particular ball.  It is the role of this review to engage with the best of current international thinking, and reflect it in the resultant legislation.

2.1
Over-arching principles

Advocacy Tasmania is concerned that the legislation to be developed must be philosophically and legally consistent with the following principles and that it fully recognizes international human rights, legal and ethical norms and maximizes their protection within the Act.  

These include:
· that compulsion, with respect to both detention and treatment, should be predicated solely on the basis of legal incapacity;

· that compulsion, with respect to both detention and treatment, occur only when the least restrictive option;

· that the use of compulsion is subject to stringent, timely and independent review by a judicial body, properly constituted, independent of executive government;

· that where legal incapacity exists, voluntary admission is impermissible;

· that at all times, all patients are informed of their rights, whether as voluntary or involuntary patients;

· that their rights at all times include the right to have their wishes consulted, respected and followed, when legally capable;

· that these rights include the advance directive of a capable patient, with respect to subsequent incapacity;

· that the legislation require the provision of formal legal representation, as of right and at state expense, for processes of review and appeal;

· that the legislation require the provision of appeal rights with respect to judicial decisions as to detention and treatment;

· that the legislation provide for independent advocacy services for all patients wishing to use them;

· that the legislation provide for independent external inspection and review, including investigation of complaints with respect to services, for all patients, regardless of admission status;

· that such review bodies report independently and directly to Parliament on an annual and ‘as needs’ basis, in the interests of transparency, accountability and quality assurance with respect to public policy.

As submitted to the House of Commons by the United Kingdom Royal College of Psychiatrists in April 2007;

‘the foremost issue is services, not the law ….  The main function of the health services is to ensure that the appropriate services exist with a sufficient well trained workforce so that people receive the help they need when they need it.  Coercive powers do not necessarily achieve that goal and can at times undermine it.’
   

It follows that the foremost responsibility of government is to ensure that services are properly funded, resourced - enabled - to fulfill this responsibility.

Advocacy Tasmania believes that the government’s decision to fast track such an important piece of human rights law is unacceptable. However, representations to the Minister by this organisation and a range of other stakeholders including TasCOSS and Anglicare have failed to date to have the timelines for the review altered.  As things currently stand the timelines are unachievable and unreasonable. Community comment on the Issues Paper is 6 weeks while the time given to the Discussion Paper is a manifestly inadequate 2 weeks as is the 1 week allowed for comment on the Bill. 

3.0
Background to the Review
In 1999, the Department of Health and Human Services released a document called “The New Mental Health Act: An Overview in which it stated;

Implementation of the 1996 Act

The new Mental Health Act is the product of extensive consultation, and consultation has also been a feature of the implementation process. An Advisory Committee is overseeing the process, with the Committee including representatives from advocacy, consumer and carer representative groups, the Human Rights and Equal Opportunity Commission, the Health Complaints Commission, as well as mental health service providers.

The new Act was as correctly claimed by the government to be a product of ‘extensive consultation’ lasting a decade. It was at the time considered model legislation.  Advocacy Tasmania was a member the Mental Health Act Implementation Committee. The role of the committee was to monitor the new Act and work towards resolving the issues that might arise. 

In keeping with the role, ATI presented its first written submission dated 31st October, 1999 to the committee with regard to the problems the organisation had identified in the person responsible section of the Act. (These are the same concerns expressed 7 years later in the Issues Paper at question 6).

The submission was never addressed because the committee had a very short life only to be revived in different forms during the following years.  There have been attempts over the years to piece meal fix issues identified as problematic but Advocacy Tasmania has strongly supported the government’s promised review of the entire Act in preference to amending single provisions.

Advocacy Tasmania welcomes the review of the Act but must strongly object to the ill-considered, inadequate, inappropriate and unsatisfactory process in which the government is undertaking the review of such a significant piece of legislation that affects the rights of arguably Tasmania’s most vulnerable citizens.

4.0
Background to the Act
The Tasmanian government’s intention to repeal the Mental Health Act 1963, the discussions and debate leading up to the drafting of the Bill and further discussion on the Bill, covered almost a decade before the Act was finally implemented in late 1999.  

The Department of Health public documents during the period detail why the government considered that there was a need to enact new legislation. The political climate at the time was responding to the inquiries and reports into the abuse of rights of patients in mental health facilities around Australia such as the NSW Chelmsford Royal Commission and the QLD Inquiry into Townsville, Ward 10B. In Tasmania, similar concerns were expressed publicly regarding the treatment of persons in Royal Derwent Hospital and Willow Court. 

The government also responded to the requirements contained within various United Nations instruments such as the Covenant on Civil and Political Rights, the Declaration on the Rights of Disabled Persons and in particular, Resolution for the Protection of People with Mental Illness (Resolution 98B). Another factor was the Human Rights and Equal Opportunity Commission’s Inquiry into the human rights of people with a mental illness (The Burdekin Report).  The legislation was not created hastily in a backroom but in partnership with the community. 

Extensive consultation occurred with consumers and consumer organisations. Philosophies, principles and concepts were discussed. For example, the issue of ‘consent to treatment’ was given great consideration. In response to the Draft Mental Health Bill 1995 dated 8th September 1995, Helen Tait from (TasDD); Bob Fitz, RSL and Welfare Officer; Paul Davis, Vietnam Veterans; Phil Gorman, Tas Anxiety Disorders Association; Anita Smith, Disability Discrimination Legal Advocate expressed amongst other concerns;

It is disturbing that the issue of consent includes “(which may be presumed in the absence of objection)”. We recommend that this be reconsidered or deleted from paragraphs 35(b) and 36(b). 

 The offending ‘compliance’ criterion was not included in the S.5AA Informed Consent section of the Act but compliance was included as a criterion for voluntary admission (s.19 (b) (iii). However, compliance was just as inappropriate in 1995 as a criterion for voluntary admission because it was not an act of free will just as it was not for informed consent. 

The compounding issue in 1995 was the general acceptance in the human rights area that voluntary was a consequence of the philosophy and process of ‘least restrictive’, that it was less restrictive to treat a compliant person as a voluntary person rather that an involuntary person. 

The area of human rights is not a static one. It develops through judicial decisions, and new treaties, declarations, charters, etc and Tasmania needs to keep in step with those developments. 

5.0
The Influence of the United Nations Principles on the Act

The Tasmanian government of the day’s view in 1992 was clear;

Australia is a signatory to a number of international covenants concerning human rights including the International Covenant on Civil and Political Rights and the Declaration on the Rights of Disabled Persons.

The United Nations passed the Principles for the protection of persons with mental illness and the improvement of mental health care (Resolution 98b) in November 1991, following years of international consultation and development.  Australia played a major role in the development of Resolution 98b.  The principles in Resolution 98b are widely considered to be the appropriate yardstick for mental health legislation in all States and Territories of Australia.

The adoption of resolution 98b provided Tasmania with a timely opportunity to establish legislation in keeping with the latest international standards for the protection of human rights.  Many of the innovations of the Mental Health Act 1996 are derived from Resolution 98b.

Resolution 98b requires that the decision that a person lacks legal capacity shall be made only after a fair hearing by an independent and impartial tribunal established by domestic law.  It is proposed to enshrine this principle in the new Act to ensure that arbitrary decisions concerning capacity to consent are not made. 

The intention was to enshrine within the Act safeguards that had be identified as necessary after 10 years of consultation, discussion, drafting, Bills and responses.  
Now, much is being made of the intentions of parliament at the time claiming that parliament couldn’t have intended this or that although parliament’s intentions are contained within the large numbers of documents covering the period from 1992 until now, and in the recent memories of the many stakeholders that were involved in the development of the Act.

The Act is a rights-focused piece of legislation intended to protect the rights of the mentally ill which historically have not been respected, or protected in Tasmania, and much of the rest of the world.  It was intended to move patients out of and away from the medico/custodial model of the 1963 Mental Health Act towards the empowering model of the present. 

The intention of parliament was to ensure the United Nations affirmation of the rights of the mentally ill would be incorporated into domestic legislation. The legislature also intended to enshrine legal safeguards for its mentally ill citizens. 

6.0
Involuntary Treatment - Medical model and rights model in opposition

The issue of “forced treatment” has been on the public and media agenda for a number of years and to the government’s credit, it has not succumbed to attempting to amend sections of the Act so as to allow compulsory treatment although it has been strongly lobbied to do just that. 

In a letter to the sector dated 17th December, 2002, Wendy Quinn, the then Manager of Mental Health Services stated with regard to the issue of involuntary treatment that;

“a much wider consultation is required...and …prefer to approach such reform in its entirety rather than address this particular issue in isolation “.

It is disappointing that when the government finally implemented a review of the Act, it did so with disregard to the complexities previously identified by the former State Manager of Mental Health Services, and constrained it within a cursory, time limited bureaucratic framework.

Debate surrounds the issue of the appropriateness of detaining a person in a mental health facility while not providing treatment when treatment is refused. Mental health stakeholders have divided into two camps as supporters of the medical model or supporters of the rights model.  

Supporters of the medical model claim they are frustrated under the present Act because they are unable to forcibly treat a person thereby arguing that patients have longer hospital stays, more often, and that the quality of life is diminished by the person’s illness remaining untreated.  They claim that a mentally ill person has a right to be treated.

The difficulty with this argument is that the evidence for such claims is based on anecdotal evidence and personal individualized stories not empirically conducted research.  There is no evidence base to back these claims. As the Issues Paper states some people feel ‘morally’ obliged to give treatment but the sense of morality of one person should never override the legal rights of another. 

Supporters of the rights model which is the basis of the present Act argue that the person’s right to consent does not evaporate once a person is diagnosed with a mental illness, and that with due process, the Act does allow for the person to be treated.

The present Act incorporates Principles for the protection of persons with mental illness and the improvement of mental health care (Resolution 98b) in ss.20 and 21 in the Act so as to ensure that if the person is denied their right to be treated, the service provider must follow the outlaid criteria.  The right to be treated is a voluntary issue founded on a person’s right to choose as evidenced by its placement within the Act under Division 2 – Voluntary admissions.

The right to refuse treatment is an equal right and is clearly set out in Principle 11 in 98b.

Principle 11

Consent to treatment
1. No treatment shall be given to a patient without his or her informed consent, except as provided for in paragraphs 6, 7, 13 and 15 below.

Informed consent is consent obtained freely, without threats or improper inducements, after appropriate disclosure to the patient of adequate and understandable information in a form and language understood by the patient…

The fundamental issue to be decided in this review is whether the patient’s present right to refuse treatment should be removed from the Act, and if the Act is amended so as to allow for the forcible treatment of persons subject to an involuntary mental health order. And if forcible treatment is included, how the new amendments might best reflect the objects of the Act, its practical application within the mental health system, what safeguards must be included, and how those safeguards are to be enforced. 

7.0 Part 2 - Issues Paper – General Sections Comments 
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Invitation to Comment

The issues paper does not prevent you from raising other issues…

7.1
Further Issues Raised by Advocacy Tasmania

Additional issues that Advocacy Tasmania believes need to be addressed as separate issues are:
Treatment Resistant

In a review environment in which it is abundantly clear that there is a strong move to force treatment on persons who may or may not have capacity, there is a need to expend discussion regarding that group of persons who are treatment resistant.

If the Act should become an Act that is based on the principle that you should not detain a person unless you can treat them then what of those persons for whom treatment has no effect?  Such persons do exist in Tasmania. 

This issue has been extensively discussed in the United Kingdom and now Tasmania needs to consider the implications for the protections of our own mentally ill treatment resistant citizens.

The Use of Accident and Emergency as the Entry Point for Psychiatric Assessment/Admission

Presently, persons who are deemed to have “a mental illness; and there is, in consequence, a serious risk of harm to the person or to others” (s.15 (1)(a) and (b) can be taken into protective care by a police officer and in accordance with s.16 (1)(a) be taken to an assessment centre. 

The practice is that the person is taken to the emergency section of one of the approved hospitals in the state (Royal Hobart Hospital, Launceston General Hospital or Burnie Regional Hospital) where they can remain for up to 4 hours until they must be seen by the medical doctor on duty (who too frequently has no experience in mental illness). This doctor will often arrange for an approved medical practitioner (psychiatrist) to examine the person before a decision to detain the person is made because there are issues such as lack of beds that are also considered when decisions to admit are made.

The consequence is that the person who is often being detained involuntarily because police have identified them as a person whose behaviors including criminal behaviours, may be the result of mental illness, and the police officers that have taken them into protective custody are often required to sit in a mainstream emergency centre for many hours before a decision is made to admit, or not admit the person.

Government must ask how appropriate it is to;

· subject children, the elderly, the sick and the injured to the sometimes noisy, aggressive, abusive, delusional behaviours of a mentally ill person who is being required to sit involuntarily in a small area for lengthy periods of time
· subject untrained clinical staff to the above kinds of behaviour 

· subject unwell mentally ill persons to behaviours and responses of untrained clinical staff trying to perform in difficult situations

· subject unwell mentally ill persons to inappropriate responses from the general public in consequence to their unwell behaviours

· remove disgruntled police officers from performing important public policing roles to have them sit for hours in the emergency centres of approved hospitals often staffed with professional security officers, until clinical staff decide if they will involuntarily admit the person 

It should be noted that psychiatrists are medical doctors first and that a registered psychiatric nurse is also a registered general nurse first. How difficult is it for psychiatric staff to do the basic health checks (blood pressure, temp, admission details etc) that a mentally ill person must undergo in an emergency centre before seeing a psychiatrist? For example, under the direction of doctors, MHS nursing staff of Millbrook Rise address the basic medical needs of their medically unwell patients. 

Before the closure of Royal Derwent, southern police officers often preferred to take persons who had entered into police protective custody directly to Royal Derwent for admission so as to bypass the problems outlined above.  Police officers have consistently indicated to Advocacy Tasmania that they find the present arrangements problematic for all concerned.

The issue of the problems associated with the process of how a person is admitted to an approved hospital, or not, should be discussed at part of the review with an intention of implementing a more appropriate process.

Tasmanian Bill of Rights

As part of the review of the Act, the government should vigorously renew its support for a Tasmanian Bill of Rights by committing to appropriately funding the development of the Bill.

Terese Henning stated in her paper that;

The process foreshadowed for the project will involve stimulating public debate about human rights in Tasmania; engaging in consultation with key stakeholders and conducting community consultation. 

The Attorney (former Attorney General the Hon. Judy Jackson) identified community discussion and consultation as a cornerstone for developing workable human rights protection for Tasmania – relying on the ACT and Victorian experience in this regard as demonstrating the significance of community participation in giving the community “ownership” of the process and in fostering community awareness of and commitment to people’s rights and a rights based way of thinking about community/Governmental/public authority relations.

The NSW Council for Civil Liberties in its submission to the Tasmanian government stated that “There is little point offering people a list of their rights, but not providing people with a mechanism to enforce those rights.”
 

The Mental Health Act 1996 must be consistent with a Tasmanian Bill of Rights, and a Tasmanian Bill of Rights should provide overarching protections for Tasmanian citizens who have a mental illness.  The 1996 MHA should not be reviewed without reference to the creation of the Tasmanian Bill of Rights, and the Bill of Rights should not be created without reference to an Act enacted to protect the human rights of a very vulnerable group of citizens.

Advance Directives

Advance directives are usually written documents designed to allow competent patients the opportunity to guide future health care decisions in the event that they are unable to participate directly in medical decision making. The major argument for the use of instructive directives is that it allows an individual to participate indirectly in future medical care decisions even if they become incapacitated, i.e. unable to make informed decisions. Instructive directives extend individual autonomy and help ensure that future care is consistent with previous desires. 
Some Australian legislation that provides for advance directives in medical treatment;

Victoria 
Medical Treatment Act 1988

South Australia
Consent to Medical Treatment and Palliative Care Act 1995 

ACT
Medical Treatment Act 1994

Queensland
Powers of Attorney Act 1998

The new United Kingdom Mental Capacity Act 2005 though yet to be implemented, is an Act to protect persons who lack capacity and includes
persons who have a mental illness. The Act has been enacted to bring the UK in line with its United Nations obligations.

(1) The principles   

(1) The following principles apply for the purposes of this Act.

(2) A person must be assumed to have capacity unless it is established that he lacks capacity.
(3) A person is not to be treated as unable to make a decision unless all practicable steps to help him to do so have been taken without success.
(4) A person is not to be treated as unable to make a decision merely because he makes an unwise decision.
(5) An act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best interests.

(6) Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person's rights and freedom of action.

S.24 provides for Advance decisions to refuse treatment: general and states;

 (1) "Advance decision" means a decision made by a person ("P"), after he has reached 18 and when he has capacity to do so, that if- 
(a) at a later time and in such circumstances as he may specify, a specified treatment is proposed to be carried out or continued by a person providing health care for him, and

(b) at that time he lacks capacity to consent to the carrying out or continuation of the treatment,

the specified treatment is not to be carried out or continued.

This has caused issues in the UK regarding this Act’s overriding of the Mental Health Act 1983. It is also relevant to Tasmania’s discussion regarding forced treatment and must be discussed as necessity as part of Tasmania’s review of its own Act. 

Enduring Guardianship

What is an enduring guardian? 
An enduring guardian is a person you appoint to make your personal or 
medical decisions in case you are unable to decide for yourself because of an accident or an illness.

As adults, we can choose where we live, who we see or visit, what medical treatment we want, and what services we will have. Generally, if a person loses ability to make decisions, decisions are still made by family 

or carers. 
Usually these arrangements work well, but you may want to ensure that a person you choose will be the one who makes decisions for you. You may also want to ensure that your wishes are known and followed. It is wise to choose someone you trust to be decisive and who will be a good advocate for you.

The appointment of your enduring guardian takes effect only if you become 
unable to make your own medical or personal decisions. Your Enduring Guardian can then communicate your wishes on your behalf after you have lost the ability to communicate.

In Tasmania, an enduring guardianship is given to a trusted person who is legally able to substitute medical consent for the incapacitated person in accordance with the person’s wishes when they had capacity.

As with the discussion of advance directives, enduring guardianship and the legal rights it confers in Tasmania is fundamental to any discussion that ensues with regard to forcible treatment undertaken as part of the review of the Act.

S.75 Guardianship Board Emergency Guardianship Orders

S.75 of the Guardianship and Administration Act 1995 allows for the imposition of an Emergency Guardianship Order that can last for 28 days (s.75 (5)(a)  which at that time, another Order can be made for a further 28 days (s.75 (5)(b). This is a plenary order that removes the right of the person to make any decision for the period of time the Order is in place.

The Board will make an order under the section on request of the clinician who the Board considers to have a proper interest in the matter. (s.75 (3)). In making the Order;

(a) the Board is not required to give notice to any person or to hold a hearing before making an order but the Board must make such inquiries or investigations as the Board may think appropriate; and

(b) the Board may act on a request made, or information received, by telephone or any other means that the Board considers appropriate in the circumstances; 
With regard to treatment of a mentally ill person, what happens generally in practice in Tasmania is that a clinician at an approved hospital in the state telephones the Guardianship Board in Hobart and states that their involuntarily detained patient lacks capacity and the clinician believes it is urgent to treat the person.  The clinician requests that an Emergency Order be imposed and treatment authorised. The Board Member asks the clinician questions over the telephone and then consents to the involuntary treatment of the patient. 

Under common law, clinicians have a right, even an obligation to treat a person in an urgent situation.  This often occurs immediately after the involuntary admission of mental health patients in the form of psychotropic medication deemed at urgent and necessary treatment.  This form of urgent and necessary treatment by virtue of its urgency and necessity is not constrained by legal requirements such as capacity and consent. It is established however that this form of treatment is clearly separate at law to that treatment that is the usual ongoing treatment expected for an illness or injury. 

For a clinician to be able to forcibly treat a mentally ill individual who has no recourse to due process for 56 days is a fundamental abuse of rights and contrary to human rights law and to the common law. 

This issue needs to be discussed as part of the review and appropriate safeguards set in place for the protection of Tasmania’s mentally ill individuals from an Act which they do not fit comfortably into and which was never intended to deal specifically with their particular disability. 

That is why there are two separate Acts and the present picking and choosing in Tasmanian between two Acts needs to stop. As a consequence of the review, the Mental Health Act 1996 must represent a clear testament as to the powers of the state and the protections of mentally ill persons involuntarily detained/treated in approved hospitals.

Advocacy

The expert committee appointed by the United Kingdom government to review and reform the 1983 Mental Health Act concluded:

Advocacy

The benefits detained patients can derive from an advocate have become more and more apparent in recent years. An advocate is someone who can represent and defend the views, needs, wishes, worries and rights of patients who do not feel able to do this themselves. Advocacy can also help patients participate and make decisions.  Advocates are wholly independent; they represent their patients without taking a view on their “best interests”.

The importance the Committee accorded to advocacy stem from a preference for consensual care and treatment that we share.

The Committee recommends that:

• the Secretary of State should have a duty to ensure, by whatever

means he thinks fit, the adequate provision of advocacy for those

subject to compulsory powers;

• advocates should be given specific rights of access to patients

subject to compulsory powers;

• relevant authorities have a duty to respond to a patient’s

advocate;

• a statutory right to advocacy is created at the earliest opportunity.

They also recommend that independent advocacy should be available to patients at the second opinion doctor visit. 
Any provision for advocacy would not affect the arrangements for patients who are subject to compulsory powers to have access to legal aid. These provisions will continue.

The right to advocacy needs to be discussed as a significant issue in the review, and how and when that right can be exercised. The government needs to acknowledge that advocacy is recognized worldwide as an important safeguard for the rights of those persons involuntarily detained/treated. The Act should be amended to enshrine that right and the government needs to include and develop systems so that the right can be exercised.

It is the position of Advocacy Tasmania that the Act should clearly reflect the importance of advocacy as a major human rights safeguard within and throughout the process of involuntary admission and detention/treatment.
7.2
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Major amendments to the Act …treated as related legislation in this Review  

It is difficult to conceive how a review of the MHA would not include the provisions relating to forensic mental health particularly as some of the provisions have already been widely identified as problematic.  One of the questions identified by the now defunct project team convened to develop the original Issues Paper as being significant to the review was whether the long, complex and cumbersome forensic section should be removed from the Act and a separate Forensic Mental Health Act be enacted.  

The government decided that the forensic provisions should be treated as related legislation (which appears to support the view of the Project Team that the provisions should be in separate distinct legislation) without offering justification or explanation for the decision.  An expectation has been placed on the community to suspend reality in favour of imagination.  

Legislative reform of this nature is a balancing act of sometimes competing interests such as risks to others and the right to choose, civil liberties, and the need to detain.  These are ethical questions and not easily resolved in legislation; nonetheless they are part of the environment in which this Review will progress.

This statement is concerning when it sets the tone for the review and the issues to be discussed. These are not ethical questions but legal, human rights and factual questions. The answers are found in international law documents and cases; and domestic policy, legislation and case law.  A mentally ill citizen has the right to decide. A mentally ill citizen has the right to access treatment. The mentally ill individual decides not to access treatment.  What facts are extant that will trigger the compulsion provisions of the Act thereby allowing the state to lawfully override the citizen’s right to choose and compel them to have the unwanted treatment?

Competing interests/rights are not conflicts between good and bad or right and wrong.  They have little to do with morality and everything to do with the law of social contract; the principles of parens patriae and best interest; public interest; and the identification of unique circumstances that will weigh one right heavier than another right at a specific time in accordance with requirements laid down in law.  

8.0
Part 3 - Issues Paper – Answers to Specific Questions

8.1
General questions relating to the Mental Health Act – pg 22

1) What are your views in relation to adding the ability to treat without consent to the ability to detain in the Mental Health Act?

It is the position of Advocacy Tasmania Inc. that at law, every person is presumed to have capacity including persons with a mental illness though the presumption may be rebutted.  Every person has the right to consent to treatment or refuse to consent to treatment if they have the capacity to understand the nature and effect of that to which they are asked to give their consent. This right is reproduced in s. 31 of the MHA which only permits treatment if the person has given their informed consent (a) or a lawfully substituted decision by the Guardianship and Administration Board has overridden that right. (b)  

This question is really soliciting opinion as to whether the mentally ill citizen’s indisputable common law and legislatively reinforced right to refuse treatment should be removed from the Tasmanian Act by this government.  

While the question specifies adding to the Act, the only way to accomplish such an addition is to remove a fundamental individual right and whether to remove this right for people diagnosed with a mental illness has long given cause for ongoing and complex world-wide debate.  

Differing perspectives as to what is the ‘right’ answer have been deliberated, argued and lobbied but ultimately every jurisdiction has decided its own legislative response to the question, and those responses have been vastly varied for there is simply no ‘right’ answer.  

A lesson could be learned from the reform of the United Kingdom Mental Health Act 1983, on which the Tasmanian legislation is based.  The reform process, which addresses precisely the same questions as those in the Issues Paper, has been underway for eight (8) years.  The UK Parliament rejected two controversial Bills (2002, 2004) intended to repeal and replace the 1983 Act. 

The UK government announced in 2006 that it would no longer seek to repeal and replace the Act but would instead make amendments to 6 key areas of the Act. One of the areas to be amended was Community Treatment Orders and involuntary treatment and the country is again deeply divided with respect to this third Amendment Bill (2006).  

The Mental Health Alliance, a group of 78 mental health organisations which includes the United Kingdom Law Society, the Royal College of Psychiatrists and the Mental Health Nurses Association has strongly and successfully lobbied for many years against the proposed UK amendments.

"This research from Australia, along with other studies, looks at whether compulsory CTOs achieve certain objectives. The evidence from this paper, in line with previous research, is that CTOs are ineffective in reducing admissions to hospital.

Furthermore, there is the ethical issue of whether CTOs are fair. Should any person who is capable of making a decision about their treatment be forced to accept medical treatment they don't want solely to benefit their health?"

Complicating the Tasmanian debate are inaccurate legal and factual arguments such as the argument that a person’s right to treatment conflicts with the person’s right to refuse treatment. The right to refuse treatment is well established at law generally and can be found at Principle 11 of the Principles for the protection of persons with mental illness and the improvement of mental health care (Resolution 98b) specifically in regard to the mentally ill. The commonly voiced argument that “every other Australian state and country involuntarily treats a patient when they are involuntarily detained.” is incorrect. 

As the law presently stands in Tasmania, no person may be treated involuntarily without quasi-judicial authority, other than in emergencies.  Other than emergencies, a person who is legally capable of refusing consent may be treated despite their refusal under mental health legislation – s32 MHA 1996 – only with the consent of the Guardianship and Administration Board.
  In practice, this provision is not used.  One (1) of thirty four (34) applications for medical consent made to the Board in 2005-06 was made under s32 (see MHT Annual Report 2005-06, 16-17).
 

Involuntary treatment of an involuntarily detained person generally occurs when the person lacks capacity to make an informed decision, and an independent tribunal has established that fact which is presently the case under the MHA. 
The right to treatment however is the right to not have treatment denied when a person tries to access a treatment service, and to be guaranteed the provision of treatment at a standard commensurate with best practice in the person’s geographical area (an Australian can expect micro surgery while an Indonesian can expect amputation for the same physical injury).  The present Act incorporates this right in ss.20 and 21. If the person is to be denied their right to be treated, the service provider is accountable as to why.  

The Convention on Human Rights and Biomedicine, adopted by the Committee of Ministers in the Council of Europe on 19 November, 1996 states at Article 7 that “a person who has a mental disorder of a serious nature may be subjected, without his or her consent, to an intervention aimed at treating his or her mental disorder only where, without such treatment, serious harm is likely to result to his or her health”. 

This is considered by some to be a reversal of the absolute and an amelioration of the principles.  However, the Convention is focused on the seriousness of harm to the individual’s health unlike Tasmania which defines harm broadly so as to include reputation, finances etc. 
It is simply unreasonable, and irresponsible, to expect that an appropriate answer based on an informed opinion can be given in a yes no response. 

If the Act is amended to include forcible treatment of capacitated individuals, its present, manifestly inadequate safeguards would require comprehensive review to ensure appropriate accountability, and enforced sanctions for breaches of the Act. 

2) Are the current review mechanisms in the Act adequate to protect the rights and promote the best interests of the mentally ill? If so, why? If not, why not?

It is Advocacy Tasmania’s position that the current review mechanisms are patently inadequate and that the Act should be overhauled as a consequence of the review so that it details clearly the review safeguards and their enforceability.  This is of the utmost importance if the Act was amended to include forcible treatment.

· The Mental Health Tribunal should convene in each region with three sitting members at all times and its composition must be a lawyer, a clinical person and a community person.

· There must be a minimum of two sitting members and one of those members must be a legal person.

· If the Act is amended to ensure the above composition of the sitting Tribunal, the review of the lawfulness of the decision and treatment should be determined by the Tribunal.  The role of the Guardianship and Administration Act 1995/GAB should be removed from the Act. However, if the Act is not amended to ensure the above composition of the Tribunal, whether the Act is amended to include the right to forcibly treat or not, the review of the decision to treat should remain with the Guardianship and Administration Board.

· The Act must be amended to include as mandatory by the Tribunal, the review of Initial Orders.

· The Act must be amended to include retrospective review of all Involuntary Orders contained in the Act. 

· The Act must be amended to give the Tribunal the full powers of an Administrative Court of Law.

· Review of orders must occur as soon as practicable. 28 days is manifestly inadequate and contrary to established rights on review upon detention. 

3) What are your views on the current safeguards for people’s rights in the Act?  Are any additional safeguards required?

The position of Advocacy Tasmania Inc. is that while the Act contains some good safeguard provisions, the safeguards are not monitored and enforced, and breaches are not sanctioned which makes them all pointless. 
 The Act is generally viewed as a tiger with no teeth which gives it cause to be ignored by many MHS staff that at their best are genuinely ignorant of the legislative requirements imposed on them and at their worst, simply ignore the requirements.

Amendments should be added that give the patient the following additional safeguards;

· The Act should be amended to give the patient a right of appeal
· The Act should be amended to ensure that the patient’s right to representation is realized
· The Act should be amended to give the patient a right to an advocate
4) Should the Act provide any specific requirements to ensure that people of culturally and linguistically diverse backgrounds are not discriminated against? If so, what type of requirements?

The Act must include specific requirements so as to ensure that people of culturally and linguistically diverse backgrounds are not discriminated against.  Two decades of developed social and legal practice have determined that pro-active measures on this issue must be included in all relevant legislation and particularly so in the Tasmania Mental Health Act if the Act is to align with Mental Health Services’ Strategic Plan. 

Following are some appropriate inclusions;

· Interpreters should be provided at no cost to all persons of a culturally and linguistically diverse background when appearing before the Mental Health Tribunal or Guardianship Board.

· Interpreters should be provided at no cost to all persons of a culturally and linguistically diverse background when giving instructions to their legal representatives prior to appearing before the Mental Health Tribunal or Guardianship Board.

· Patients in approved medical hospitals and Mental Health Services supported accommodation should be guaranteed culturally appropriate services such as meals, worship etc.

8.2
Issues relating to specific provisions - pg 23

5)
What are your views on this definition? Are there any changes you would recommend?

The paper identifies some of the problems it perceives exists with the present definition in the Act. 

It argues that S.4 (2) ‘intoxication by reason of alcohol or a drug’ is an exclusion and that a person may appear at a hospital in an intoxicated state who may also have a mental illness but because the Act excludes that person, an assessment can be delayed for some time.  

(a)
This statement demonstrates a failure in the ability to interpret legislation and specifically the meaning of mental illness as defined in the Act.  The ‘exclusion’ quite simply prevents a clinician from making a diagnosis of a mental illness that is based solely on alcohol or drug intoxication, an intellectual disability, or antisocial or eccentric behaviour which were past occurrences in the history of psychiatry. 

The practice of clinicians to refuse services/admission to an approved hospital to an intoxicated person has nothing to do with the legal definition of mental illness and everything to do with the unwillingness/inability of clinical staff to work with intoxicated individuals whether they have a documented diagnosis of an Axis 1 mental illness or who may be experiencing a first time psychosis and are in needs of assessment prior to a possible mental illness diagnosis being made. 

It is difficult to accurately assess whether a person has a mental illness if their behaviours/symptoms are caused, or masked, by alcohol (or drug use). Consequently, the common ‘primary diagnosis’ mentality identifies Drug and Alcohol Services as the appropriate service provider with the role of bringing the alcohol issues under control, irrespective of suspected ‘underlying’ mental health issues, before MHS can/will provide services. 

(b)
Mental Health Services provides a varied range of services across Tasmania including inpatient, community, forensic, respite and supported accommodation, and services for adolescents and older persons.  Persons who can access these services include those who have been diagnosed with dementia as a result of numerous organically degenerative illnesses such as Alzheimer's disease, Korsakoff's disease and Huntington's chorea; anorexia nervosa and other eating disorders; trauma and stress related disorders; disassociative disorders; attention deficit disorders etc. 

Case study - In Tasmania, a 79 year old lady is taken involuntarily into protective custody by Mental Health Services Older Persons Unit in accordance with S.15 and transported to Roy Fagan Centre where she is involuntarily admitted on a S.26 Initial Order. The woman has age related brain degeneration resulting in memory loss to the extent that she is considered as representing a significant risk of harm to self or others.  

In suggesting that the definition is readily applicable to other illnesses not usually considered mental illnesses, such as dementia or acquired brain injury, and that this is a problem demonstrates the lack of understanding that the definition simply gives a legal meaning to mental illness, and not a clinical meaning.

The Act makes it lawful to do certain things to persons identified by the definition which without such legislative authority would be unlawful. To trigger the involuntariness powers there must be an appearance of a mental illness as defined in the Act that being a mental condition that results in a behaviour listed in s. 4(1).  

It must be remembered that although mental illness … is a necessary condition for detention, it is never a sufficient condition. Thus a mentally ill person, in the terms of various Acts, will be someone with a mental illness (however defined) who also fulfils whatever other conditions are laid out, such as danger to self or others.  Further, most Acts internationally exclude particular behaviours – for example, sexual orientation, political, religious activities and so forth – to emphasise that these behaviours are not to be targeted by mental health legislation., identified as mental health issues, but sovereign individual rights.

Scottish Exec paper 2000

As the paper correctly states, ‘Legal definitions of mental illness vary extremely widely and no two Australian jurisdictions use the same terms.’ This is because on a practical level, the jurisdictions differ in the services that state mental health services provide and the clientele of those services, and also on a philosophical level in what the government and community considers an acceptable level of state control of, and intrusion into, individual autonomy. 

It is Advocacy Tasmania’s position that the definition does not require amendment but if the definition is amended, the amendment should reflect that;
· the definition is a legal definition and not a medical definition of mental illness

· the definition is intended as a safeguard to arbitrary detention/and or treatment 

· the definition must reflect public interest and expectations regarding protection, care/and treatment of mentally ill persons 

· the definition must reflect the types of client groups serviced by MHS

· the definition must reflect the types of services provided by MHS 

8.3
The role of the person responsible– pgs 24, 35

First, it needs to be clarified that the person responsible in the Mental Health Act 1996 and the Person responsible in the Guardianship and Administration Act 1995 have two very different and distinct roles.  They will be dealt with separately.

a)
Role of the person responsible in the Mental Health Act 1996

6) Are there any changes that you would recommend to the role or definitions of the “person responsible” in the Act?

41) What rights of information should carers and person’s responsible have?

42)
Are there situations in which information should be shared with the person responsible against the wishes of the detained person? If so, what are these situations?

a)
Role of the person responsible in the Mental Health Act 1995

The person responsible has a very limited role in the Mental Health Act 1996, that being a receiver of information.  The Act bestows a right on the Person responsible that allows for the lawful breach of a mentally ill adult individual’s right to privacy to occur.  The justification for the bestowal of this right by the legislature was as a consequence of the successful lobbying of carers and relatives of the mentally ill who claimed a need to know the diagnosis and care and treatment plan of the mentally ill individual even when the individual did not wish them to know. If there was to be a proper continuum of care between hospital and community, and consequently a reduction in rehospitalisation statistics that access to information was argued as necessary. 

In the 10 year consultation and discussion phase prior to enacting the 1996 Act, the practicality of monitoring and supervising treatment in a community setting by carers and relatives was determined by parliament to be sufficiently beneficial to the overall care and treatment of the mentally ill so as to necessitate the removal of the person’s legal rights to consent, to confidentiality and to privacy.  

The question pertinent to this Issues Paper and the present review of the Act is whether those same arguments are still acceptable nearly 20 years later. To claim that they are is to ignore the momentous world-wide human rights forward directions in privacy legislation, policy and practice.  

b)
Role of the person responsible in the Guardianship and Administration Act 1995

The GAAA makes provision for the authorization and approval of medical and dental treatment for persons with a disability who are incapable of giving informed consent to any such treatment (s.4) by including the right of the Person responsible to lawfully substitute consent.  

Part 6 CONSENT TO MEDICAL TREATMENT – s.36 states:-

(1) This Part applies to a person with a disability who is incapable of giving consent to the carrying out of medical or dental treatment, whether or not the person is a represented person. 

(2) For the purposes of subsection (1), a person is incapable of giving consent to the carrying out of medical or dental treatment if the person  

(a) is incapable of understanding the general nature and effect of the proposed treatment; or

(b) is incapable of indicating whether or not he or she consents or does not consent to the carrying out of the treatment.

Persons who are subject to the medical provisions of the GAAA have sustained a permanent or temporary, brain injury or brain degeneration which at the relevant time a consent is needed, has made it impossible for them to understand the general nature and effect of treatment; or for whom it is impossible to communicate their consent or their refusal of consent.  The person lacks the legal capacity and legal competence to give a valid consent in the same way a child lacks the legal capacity and legal competence to give a valid consent. Consent must therefore be substituted. 

In dealing with an adult who is recognised in law as having the legal capacity to consent, but who under the GAAA, does not have the mental capacity to understand the nature and effect of the proposed treatment, the authorised authority of the person responsible to substitute consent is of paramount practical importance for the continued care and treatment of the incapable person. It would be an administration and resource nightmare if the consent of the GAB or the Public Guardian was required every time an aspirin or a course of antibiotics was necessary for the best care and treatment of the incapacitated person.  

c)
The use of the GAAA person responsible in mental health treatment

The common law

The common law is well established.  A mentally ill person involuntarily detained in an acute mental health setting is not incapable simply because they have a mental illness; are acutely unwell; and/or are considered a risk of harm to self or others. 

Incapacity does not automatically occur because a mentally ill patient refuses to consent to treatment, becomes noncompliant with medication or lacks insight into their mental illness diagnosis.  

A person is not necessarily incapable of giving consent to treatment because they are delusional.  And because a person lacks the capacity to make a decision in one area of their life does not mean they are incapable of making a decision in another area of their life. 

A person, including a mentally ill person, is not required to make a wise, rational decision in their own best interests even when their decision will result in their death. They retain their right to make ‘bad’ decisions if they understand the nature and effect of the treatment.
  

Neither the GAAA nor the MHA bestow on a person responsible the right to substitute consent for a person who does not lack capacity, that being an inability to understand the general nature and effect of the treatment for which they are being asked to give their consent. 
The legislative responsibilities of the person responsible

S.43 of the GAAA lists the requirements that the person responsible must meet when substituting a consent or refusal of consent. 

43. Consent by persons responsible 

      (1) A person responsible for a person to whom this Part applies may consent to the carrying out of medical or dental treatment which is not special treatment if he or she is satisfied that – 

(a) the relevant person is incapable of giving consent; and

(b) the medical or dental treatment would be in the best interests of that person.

      (2) For the purposes of determining whether any medical or dental treatment would be in the best interests of a person to whom this Part applies, matters to be taken into account by the person responsible include – 

(a) the wishes of that person, so far as they can be ascertained; and

(b) the consequences to that person if the proposed treatment is not carried out; and

(c) any alternative treatment available to that person; and

(d) the nature and degree of any significant risks associated with the proposed treatment or any alternative treatment; and

(e) that the treatment is to be carried out only to promote and maintain the health and wellbeing of that person; and

(f) any other matters prescribed by the regulations.
d)
Policy and practice

The present practice in mental health in Tasmania is to obtain consent to treatment from the person responsible when a person refuses to consent to treatment or to comply with treatment when in actuality only a miniscule number of persons responsible, if indeed any at all, have some knowledge or understanding of their legislative obligations.  

Often, the next of kin is blurred with person responsible in the minds of MHS staff who believe that they have a valid consent obtained from the patient’s family member who lives in Victoria and who has had no contact with the patient for a decade but who is recorded in the patient’s medical file as the next of kin. 

Many persons deemed the persons responsible by staff do not satisfy the Act’s criteria as a person authorised to give consent when substituting consent for a mentally ill person, placing both the person responsible and the clinician at risk of criminal and civil legal action.  Also, most persons responsible do not satisfy the Act’s criteria for the giving of an informed consent or understanding of the requirements necessary in making best interest substitute decisions.  

Outdated philosophical arguments                                                                         The arguments presented 20 years ago are now out of date. Human rights and its legislative enshrinements have moved far beyond the present Tasmanian Mental Health Act 1996 making it philosophically out of step with present thought and direction and in conflict with the principles behind other Tasmanian legislation.  Consequently, a contemporary and convincing debate will need to ensue if parliament is to be persuaded not to repeal the present person responsible provisions in the MHA.
Harm to relationships                                                                                                The person responsible, often during periods of great emotional, psychological, financial stress etc, is subjected to pressure by clinical staff to give consent for treatment for a non-compliant mentally ill individual. Despite the too often presented view that non-compliance with medication is the sole result of lack of insight into their mental illness, the decision to refuse medication is often the reasoned choice of a person fully able to make such a decision weighing the information. These decisions are generally given minimal respect.
The harm caused to relationships when a capacitated individual’s decision is overridden against their wishes by the person responsible is immeasurable.  Many consider this to be a fault in the mental health legislation. As stated previously, substituting consent has no place in the MHA because that Act gives the person responsible no rights other than to receive information.

Disempowering                                                                                                              Even the title, person responsible is disempowering and completely belies the role as contained within the Mental Health Act 1996. The title is perhaps appropriate when for example describing the connection between a mother and her profoundly disabled adult child who has lived in a disability intensive support facility for 20 years and whose care and treatment is subject to the Guardianship and Administration Act 1995.
At fault has been the government’s endeavour to integrate the fundamentally unsuitable provisions of the GAAA into the law, policy and practice of the Tasmanian mental health system in an attempt to override an adult person’s right to autonomous decision-making.
e)
The Personal Information Protection Act 2004
The Tasmanian Personal Information Protection Act 2004 – Schedule 1 - Information Principles (in line with the Commonwealth Privacy Act 1988) does not allow for the disclosure of information to a person responsible unless the patient is physically or legally incapable of giving consent.

(4) A personal information custodian that provides a health service to an individual may disclose health information about the individual to a person who is responsible for the individual if – 

the individual is – 

(a)
physically or legally incapable of giving consent to the disclosure; or
(b)
physically unable to communicate consent to the disclosure; and

The majority of mental health patients do not lack the capacity to consent to disclosure. The Act further allows for ‘advance directives’ at s.4(c)(i) so that if the person expressed a wish when they did have capacity that they did not wish their information disclosed, the information must not be disclosed when they lose capacity.

S.3 of the Tasmanian Personal Information Protection Act 2004 obligates public sector bodies including Mental Health Services to respect a health consumer’s right to consent and to only share information with the person responsible if the patient lacks the capacity to consent.  S.4 further restricts the ability of Mental Health Services to provide information to the person responsible when the patient lacks the capacity to consent IF the patient has expressed during a time when they did have capacity that they did not wish their information disclosed. 

The right of the person responsible, and the type of information to which that right attaches is set out in Personal Information Protection Act 2004.  It answers Question 41) at Schedule 1, s. 4.

(b) the natural person providing the health service for the personal information custodian is satisfied that the disclosure – 

(i) is necessary to provide appropriate care or treatment of the individual; or

(ii) is made for compassionate reasons; and

(c) the disclosure is not contrary to any wish – 
(i) expressed by the individual before the individual became unable to give or communicate consent; and

(ii) of which the natural person is aware, or of which he or she could reasonably be expected to be aware; and

(d) the disclosure is limited to the extent reasonable and necessary for the purpose mentioned in paragraph (b).

Therefore, in answer to Question 42) the Tasmanian parliament did not intend that situations should exist if the patient has expressed the wish they do not wish their information disclosed. 

The right to privacy and confidentiality of information has become entrenched in international and domestic law in the decade since the enactment of the 1996 Mental Health Act as evidenced by Tasmania’s enactment of the Personal Information Protection Act in 2004. The role of the person responsible is in conflict with the principles and provisions of present Commonwealth and Tasmanian legislation. 
It is the position of Advocacy Tasmania that Section 5 should be removed from the legislation as a concept however, if the government keeps the concept, the ‘named’ person must adhere to strict legislative criteria that is relevant the mental illness and their rights in accordance with the Tasmanian Personal Information Protection Act 2004.
8.4
Section 5AA – Informed Consent

7) How can we ensure that clinicians are addressing the criteria in section 5AA of the Mental Health Act when seeking consent for proposed treatment?

This question is asked based on the assumption that s.5AA should/will be retained as a consequence of the review.  This is an unfortunate assumption as it belies any understanding of the contemporary debate surrounding the role of informed consent in mental health and mainstream health generally and whether its continued existence within the Act is even an appropriate inclusion. 

S.45 of the Act states that a patient, and the person responsible, must be given two statements in writing, the first setting out  “a) the rights of involuntary patients under this Act; and(b) any further information, including advocacy services and grievance procedures, required under the regulations” and the second setting out “c) an explanation of the patient's condition; and (d) a statement of the nature of the proposed treatment; and (e) the patient's right to have the relevant order or authorisation for temporary admission reviewed and the procedure for having it reviewed; and (f) any further information required under the regulations.”

S.47 states that “If any involuntary patient or the person responsible for him or her is unlikely to understand an information statement – (a) because the patient's or other person's native language is not English; or (b) owing to the patient's mental condition; or (c) for any other reason –the medical practitioner in charge of the patient's treatment must take any action that is reasonably practicable in the circumstances to ensure that the information is understood by the patient or other person.”

It is the experience of Advocacy Tasmania, and patients and persons responsible that these legal obligations are not complied with and the rights of patients are denied. 

A better question is how do we ensure clinical staff comply with all of their legal obligations under the Act rather than picking and choosing certain provisions. If there is no oversight and no enforceability, then there will be no compliance. It is an interesting contrast worth noting that the debate centres on the state’s compulsion of the vulnerable mentally ill but ignores the legal compulsion the state placed on the clinical staff working with the vulnerable mentally ill citizens. The review needs to focus equally on ensuring greater accountability of clinical staff.

· This section will become redundant with regard to section 31(a) ‘informed consent to medical treatment’ if the Act is amended to remove the patient’s right to refuse treatment and thereby permit their compulsory treatment.  If the patient has capacity to make decisions but the legislation removes the right of a person with capacity to refuse consent to medical treatment then consequently, there can be no valid consent given.                      

· The concept of informed consent has been challenged by numerous experts/research articles in recent years on the grounds that it reflects an unrealistic picture of what it is the patient is consenting to. 

Principle 2 of the Principles for the protection of persons with mental illness and the improvement of mental health care defines informed consent as consent obtained freely, without threats or improper inducements, after appropriate disclosure to the patient of adequate and understandable information in a form and language understood by the patient on the “(a) The diagnostic assessment; (b) The purpose, method, Likely duration and expected benefit of the proposed treatment; (c) Alternative modes of treatment, including those less intrusive; and (d) Possible pain or discomfort, risks and side-effects of the proposed treatment.” provides a clear definition of what is informed consent in mental health.

However, the element of voluntariness necessary for an informed consent is questionably achieved when a person is being detained involuntarily. Consent gained by legitimate influence of clinicians, staff, family, etc too often, and too easily becomes coercion, actual or perceived when the person believes that they will continue to be detained until they agree to consent to treatment.

· As a general rule, there is no legal requirement that consent must be in writing, and consent can be express or implied. Obtaining written consent is not a practice in mental health in Tasmania nor is it a requirement of the Mental Health Act 1996.

If the Act was amended so that a patient retained the right to refuse to consent to medical treatment in certain defined circumstances including if expressed within a valid advance directive then it is more appropriate that the 5AA definition remains within the Act and on the face of it, to achieve the outcome of assurance referred to in Question 7, clinicians must be required to complete a written document that acknowledges that the requirements of s.5AA were met in obtaining the consent.

In jurisdictions that this is a requirement, misinformation, misunderstanding and ignorance have identified a number of issues including; 

· Compliance is not an informed consent freely given although it is easily accepted as such by over worked, under resourced, and best interest directed medical staff.
· Alternatively, refusal of consent does not imply incapacity although it is readily accepted as such by over worked, under resourced and best interest directed medical staff.

· Generally, clinicians do not understand the legal criteria of ‘nature and effect’ when assessing mental capacity in accordance with s.5AA (1) (a).

· Too many clinical staff hold the incorrect view that if a patient has a diagnosis of psychosis/dementia/delusional etc and is involuntarily detained that they are unable to exercise their right to make decisions in every facet of their lives. An assessment of mental incapacity is treated as plenary when it is functional. 

· Anonymously surveyed mental health clinicians worldwide have overwhelmingly indicated that they are directed by what they perceive is in the ‘best interests’ of their patients and as such, they are willing to manipulate administrative and legal documents so as to achieve their goals for their patients even if those goals are in conflict with their capacitated patient’s goals.

· What are the standards of disclosure by clinicians that are required in s.5AA (2)? ie. professional disclosure standard v reasonable patient standard v subjective standard v ‘therapeutic privilege’? Therapeutic privilege is the withholding and generalizing of information due to a patient’s emotional or psychological state and is most commonly used in the mental health area although it is a dated and paternalistic treatment of information which has far less acceptance than it had historically. 

· Legal requirements that are not enforced with legal sanctions are all too frequently subject to contempt and are ignored. 

In Tasmania, consent to voluntary admission is often obtained after the threat that if the person doesn’t consent they will be involuntarily admitted; or if the person doesn’t consent to the injection an application will be made to the Guardianship Board for a treatment order.  The concept of informed consent is ignored, misunderstood and misused in Tasmania’s approved hospitals. 

Recommendations relevant to informed consent, leave of absence and restraint and seclusion;

· Ensuring there is a requirement for capacity testing.  If the person is capable, as below.  If not or in doubt and it is not an emergency, refer to tribunal/board.
· Variable capacity is a problem, and clinically and administratively tracking/monitoring these changes requires further thought and discussion.
· It is established and uncontroversial that coercion invalidates consent.  Any suggestion or complaint of coercion requires review – see section on Official Visitors.
· If the person is considered capable and consent has been validated, it should be possible to develop electronic pro-forma documents with option menus to cover numerous situations, with room for variation notes by exception.  A signed care plan of this type on the patient file is a good start that is linked to a state-wide database is useful from workload and other analytical perspectives including quality assurance.  It should also be linked to national data as part of minimum data set.
· If the person is considered incapable, there must be a statement of reasons for this judgement placed on the patient file and database (presumably part of same, above).
· If incapable and the patient persists in refusal, this is a matter for the tribunal/board prior to treatment, other than emergencies – file and database, as above.
· Note it is also self evident that emergency means that, and is equated to serious and imminent threat to self or others (and perhaps destruction of property).  The grounds for any emergency treatment must be elaborated and placed on the patient file (treatment incident report).
· All such emergency treatment notes should be added to a ward file created for that purpose, copies to be forwarded to the tribunal/board monthly, and to be reviewed by Official Visitors monthly.
· This process should apply to use of emergency medication including chemical restraint in emergency departments.

· Similar file and reporting principles should apply with respect to seclusion and restraint.
· Better tracking and monitoring of s.37 Leave of Absence using the same database as above.
It is Advocacy Tasmania’s position that s. 5AA should not be retained, and that the Act should be amended so as to impose clear and precise obligations on clinicians with those obligations subject to appropriate oversight, and with clear and enforceable sanctions for failing to meet their obligations under the Act irrespective of whether s.5AA is retained or not. 

The government must provide appropriate funding and resources including oversight mechanisms, training, information materials and administrative support.

8.5
Section 6 – Objects of the Act and Section 7 – Principle of minimum interference with civil rights. – pg 25

8)      Are the principles developed through the consultation process for the Mental Health Services Strategic Plan adequately reflected in the Objects and principles in the Act? If not what amendments would you recommend? 

This section in the Issues Paper discusses the human rights approach of the present Act and then fails to offer any questions relevant to human rights. 

The very first objective of the Act is;

(a) to provide for the care and treatment of persons with mental illnesses in accordance with the best possible standards while at the same time safeguarding and maintaining their civil rights and identity; and

Safeguarding and maintaining the civil rights of Tasmania’s mentally ill? Tasmania has demonstrated woeful disregard for this objective to date and continues to do so with the political decision to fast track the review of such an important piece of legislation.

The only question the Issues Paper was able to ask which the authors appear to have deemed relevant to human rights was whether a policy document, the Mental Health Services Strategic Plan adequately reflected the objects in the Act with the inference that if not, the Act would need to be amended to ‘adequately reflect’ this Plan.

There is an assumption that the Plan is consistent with contemporary acceptances in human rights where for the most part it is exactly what it is, a bureaucratically developed service policy document. 

Where it does connect with human rights such as the ‘least restrictive’ principle, it is arguably dated as it relates specifically to the Act and the concept of voluntariness discussed elsewhere in this paper. 

It is the view of Advocacy Tasmania that the issues relevant to the Objects of the Act do not simply include whether or not that there should be more or less Objects added to the legislation, or even whether as question 8 asks whether the Objects adequately reflect the Plan, or visa versa, but whether the Objects are appropriately representative of human rights presently and whether they are given proper deference in the provisions in the Act, and in the policies and practices in mental health services including in the present review of the Mental Health Act 1996.

With regard to the principle of minimum interference with civil rights, the Act states:

In exercising powers conferred by this Act in relation to an involuntary patient, forensic patient or person subject to a supervision order or community treatment order, the following principles must be observed: 

(a) restrictions on the liberty of the patient or person and interference with that patient's or person's rights, dignity and self-respect must be kept to the minimum consistent with the need to protect that patient or person and other persons 

The Act is an Act of protection. It protects the patient and others from harm, and protects the patient from arbitrary detention and abuse. It is a shield. The question is whether it should just become a weapon of compulsion. Clearly it is Advocacy Tasmania’s view that it should not.
8.6
 Part 2 Administration – pg 26
9) Is there a need for the Mental Health Act to specify criteria for approved hospitals and assessment centres? If so, why? If not, why not?

It is Advocacy Tasmania’s position that there should be criteria set for approved hospitals and assessment centres because it ensures standards are consistent. 

Also;

· It should be axiomatic that designated facilities of any kind meet criteria appropriate to their functions.  The Act need not spell out these criteria, but might reference particular national or international standards as minimum requirements.  Alternatively, the reference could be ‘as established by regulation’, allowing for some flexibility over time.  Similar comments apply with respect to appropriate standards with respect to approved practitioners.  

· All approved hospitals should be subject to audit. Audit should be broad so as to ensure that structures and infrastructures, administration, training, professional development, service delivery standards etc meet appropriate levels of best practice service delivery. Audits should be transparent.

· Audits should be conducted by appropriately trained and resourced Official Visitors. 

· Failure to meet satisfactory levels should incur appropriately designed sanctions.

8.7
Division 1A – Chief Forensic Psychiatrist – pg 28

It is the position of Advocacy Tasmania that it is not necessary and inappropriate to create a position of Chief Psychiatrist and therefore will not address questions 10, 11 and 12. 

Tasmania does not have the population or the financial capability to establish a well funded and resourced Office of the Chief Psychiatrist similar to such Offices found in a few other jurisdictions. 

Functions performed by the Office of Chief Psychiatrist vary in different jurisdictions however all jurisdictions that have such an Office are subject to complaints of lack of independence, fairness, transparency, accountability, medical model paternalism etc.

Tasmania already has an established Mental Health Tribunal and system of Official Visitors. The government needs to properly fund and resource these independent bodies. 

The giving of powers to the Chief Psychiatrist by taking power away from established independent bodies does not benefit the mentally ill person and could cause them further disadvantage.

8.8
Section 3 – Power to take persons into protective custody – pg 27
15)
Does protective custody work in the way that the Mental Health Act intends? If so how, if not why not?

It is the experience of Advocacy Tasmania that the protective custody provisions in the Act are the provisions most misunderstood, and most subject to abuse. Some of the reasons for this are;

· There is no judicial oversight of the lawfulness of the s.15 deprivation of a citizen’s liberty 

· There is no statistical mapping of the frequency, circumstances etc surrounding the use of s.15 

· There are no statutory accountability mechanisms in place for those persons empowered by the Act to deprive a citizen of their liberty

· There are no statutory sanctions for persons empowered to deprive a citizen of their liberty when established that the authorization was as a result of malice or negligence. 

· S.92 is perceived by many authorised officers as a blanket personal immunity for all acts or omissions done in the performance of functions under the authority of the Act.
S. 15 criteria
Many police officers in regional areas advise Advocacy Tasmania informally that when they take a person into protective custody because a third party, i.e. GP has signed an Initial Order under s.26(1), that at the time the police authorised under s.26(3) arrive to take the person into protective custody,  the police officer does not consider that the person has a mental illness, has the appearance of a mental illness or is of risk to harm to self or others but in fact, believes the opposite, that the person does not have a mental illness. 
Police view their role as transport officers under the Act rather than being obliged to satisfy their mind that there are reasonable grounds to consider that the criteria necessary for taking a citizen into protective custody has been met and the criteria is simply ignored.

S.15 is not merely a transport provision but relates specifically to the most fundamental human right, liberty. Authorised officers and police officers are subject to the legal obligations with regard to false arrest or unlawful deprivation of liberty by either police arrest or citizen arrest.  While the Act empowers specific individuals to take a person into protective custody, the fact that the individual is lawfully authorised to undertake the act, does not in itself prove the act to be lawful.  

Reasonable grounds is a legal test measured by the courts and if a court finds reasonable grounds not established, the police officer and/or authorised officer are liable. Whether the issuance of a s.26 Initial Order is sufficient to remove the legislative obligations placed on authorised officers at the time they take a person into protective custody is worth discussion particularly if at the time of enacting the Initial Order that they hold the belief that the person does not have a mental illness.

A more stringent test?
To take a citizen into s. 15 protective custody, the police officer or authorised officer must consider on reasonable grounds that the person has a mental illness (s.15(1)(a). This is a different, and arguably a more stringent requirement than the s.24 criteria for involuntary admission imposition of involuntary detention orders (Initial Orders and Continuing Care Orders) which only requires that the person has an appearance of a mental illness. (s.24)(a). However, s.15 does apply the exact same standard for the imposition of s.40 involuntary Community Treatment Order which is that the person can only have a CTO imposed if the person has a mental illness. (s.40)(a)
It would appear that the legislature reasonably intended that different tests should apply and that a more stringent test should apply when removing a citizen from the community and for imposing restrictions on their freedoms within the community. This is in keeping with the accepted legal, philosophical and service delivery divide between mental health community and inpatient services world-wide.  

Advocacy Tasmania has dealt with numerous cases which have demonstrated that Tasmanian citizens who do not have a mental illness; who do not represent a serious risk of harm; who are not involuntarily admitted to an approved hospital because they do not have an appearance of a mental illness and who are not considered as representing a serious risk of harm are deprived of their liberty. 

These cases are not situations whereby the person may exhibit behaviours that might be confused for a mental illness etc but cases where the citizen taken into protective custody is involved with family law or other legal matters.  Cases in which a GP who had not examined the person but accepts as fact information provided by a soon to be ex wife that her soon ex husband is mentally ill; a police officer in a small town accepts as fact information provided to him by a mate about the mate’s wife’s alleged strange behaviour;  where a GP is having a romantic affair with a woman who owes a substantial amount of money to the citizen who is regularly taken into protective custody by police on the authority of this GP, who was subsequently deregistered; where under resourced, overworked authorised officers and clinicians lacking an understanding of their powers and obligations under the Act follow common practice rather than the law.

16)        Are there sufficient protections in the Act for the individual’s rights in relation protective custody? If not, what should be added?

The United Kingdom Mental Health Act Code of Practice 3.3.2 states that “If the patient is likely to be violent or dangerous, the police should be asked to help. Where possible an ambulance should be used.”  S.15 (3) states that an authorised officer may be accompanied by a police officer which implies the same likelihood of violence or danger as in the UK Guidelines. 

The NSW Parliamentary Select Committee recommended;

That the Minister for Health seek to amend section 22 of the Mental Health Act1990 to incorporate criteria with which medical practitioners must comply before they can request police escort of mental health patients under Section 22(1)(a).

In response to this recommendation, the NSW government amended the Mental Health Act 1990 so that police assistance may only be requested where a medical practitioner or accredited person is of the opinion that;

There are serious concerns relating to the safety of the persons or other personas if the person is taken to a hospital without the assistance of a member of the Police Force

Police have raised the concern that the section requires police officers to provide assistance which police claim allows a medical practitioner to dictate the use of police resources. It was suggested that the NSW Act be changed to reflect the South Australian and Victorian models which authorises police to be take part in the transport rather than requiring them to.

The practice in Tasmania is that police accompany authorised officers whenever asked which is almost always because authorised officers generally perceive police officers to be their own personal security guards and will refuse to attend to take a person into protective custody if not accompanied by police even if the two attending authorised officers are from the Older Persons Unit and the citizen is a 76 year old lady with no history of violence. 

There are insufficient protections of an individual’s rights particularly oversight in the Act with regard to the monitoring, practices and training of authorised officers and police officers. 

Some suggested amendments which would provide better rights protections are:

· There should be a warrant, or a similar authority whereby those empowered by the Act are accountable to the issuer of the authority to demonstrate why they believe on reasonable grounds that a person has a mental illness and why they believe that the person represents a significant risk of harm to self or others. This one authority would include the authority to enter premises so as to take the citizen into protective custody if necessary. (answers Question 18). The onus of proof is on the state to establish why it should deprive its citizen of their fundamental right to liberty.

· The Act needs to include criteria for the approval of medical practitioners and authorised officers (in answer to Question 13) and the compelling of appropriate training in the legislation (in answer to Question 14).

· If a medical practitioner authorises a citizen to be taken into protective custody under a s.26 Initial Order, that medical practitioner must have examined the citizen within the past seven (7) days of the date of signing the Order. 

· The Act needs to clearly reinforce that taking a citizen into protective custody under the Act is a health issue and not a criminal issue

· The act should state clearly that there is an onus on authorised officers to establish a likelihood of violence or dangerousness before police involvement will occur

· Transport should be by ambulance even when police are in attendance to keep the peace and if necessary, a police officer should travel in the ambulance with the person to the approved hospital.

· Police and ambulance officers should be specifically trained to ensure that the stress for mentally ill citizens taken into protective custody is minimised

17)
Who should be authorised officers for the purpose of protective custody? What roles should Police ambulance officers and clinicians play?

Police, ambulance officers and GPs/psychiatrists should all be authorised officers with the authority to place a person in protective custody IF:

· A citizen is assessed at the time of an incident being attended by the authorised officer who considers on reasonable grounds that the citizen should be taken into protective custody because the criteria for doing so is satisfied.

· This assessment by authorised officers should occur even when the request to take the citizen into protective custody was made by a clinician who is not in attendance during the incident.

· If the request has come from a clinician, the clinician must have examined the individual within the past seven (7) days and is satisfied on reasonable grounds that the criteria is met

· If a warrant is issued to take the person into protective custody, when obtaining the warrant it is necessary to satisfy the issuer that the criteria for protective custody has been met

· If a citizen is taken into protective custody by warrant, it must occur within seven (7) days of issue of such a warrant

· The Act needs to include a Form for authorised officers to complete to confirm the criteria satisfied.

· The Act needs to enact appropriate oversight of protective custody Warrants/incidents

· There needs to be compulsory, appropriate, and ongoing, training provided for most authorised officers.

· There needs to be developed a clear and correct manual for use by all authorised officers

8.9
Part 4 – Admission to approved hospitals – pg 28

It is the position of Advocacy Tasmania that voluntary as it is presently used under the Act must be removed from the Act.  If a patient detained within an approved hospital lacks capacity to give consent so that the appointment of a guardian is held as necessary by the Guardianship and Administration Board then they are an involuntary patient.

Voluntary and detention are incompatible. A person cannot be detained voluntarily. For a person to remain in an approved hospital voluntarily requires their free will and informed consent.

While a guardian has the lawful authority to substitute consent, a person being detained in a place against their wishes engenders behaviours consistent with involuntary detention. Such behaviours from an acutely unwell, incapacitated patient who satisfies the criteria of representing significant risk of harm so as to make it necessary for them to be detained in an approved hospital are not unexpected and will result in seclusion and restraint. As a patient deemed to be voluntary, they are not subject to the protections afforded to involuntary patients under the Act for example, the safeguards relating to restraint and seclusion. 
Previously, compliance and voluntary were considered interchangeable and this is reflected in the Tasmanian Act by ss.22 and.23 and s 19(b)(iii) which drew heavily from the same principles in the UK Mental Health Act 1983. The point was recently decided by the European Court of Human Rights in HL v United Kingdom
 which held that whether a patient is voluntary or not is dependent on the mindset of those who have the power to discharge the patient from the hospital and if that mindset would not allow the person to leave the approved hospital whether they expressed an intention to do so, or whether they were simply compliant, the person was being detained unlawfully if there was not a formal order in place. 

S.18 states that admission to an approved hospital with the patient's consent is to be preferred to involuntary admission. The questions that need to be asked are whether the patient has the capacity to consent, whether their  consent is a valid informed consent, or whether they are compliant rather than actually consenting (see s.19(2)(iii). What benefits flow to the voluntary patient sufficient to ignore the protections provided by the Act for involuntary patients? 

The Tasmanian Act states at s 19(b)(iii) that “A person is a voluntary patient if at the time of admission the person does not resist admission to the approved hospital. S.22 states that “A voluntary patient may, subject to section 23, discharge himself or herself from an approved hospital at any time”.  S.23 states;

23. Assessment of voluntary patients seeking discharge 

      (2) If a voluntary patient seeks to be discharged from an approved hospital, a medical practitioner or approved nurse may take the person into protective custody so that an assessment can be made of whether the person should be admitted and detained as an involuntary patient. 

Clearly the Act intends that a patient can only discharge them self if they are permitted. If they are not permitted, they can be taken into protective custody and be placed under an involuntary order which forces them to remain in the approved hospital. 

It is Advocacy Tasmania’s position that;

· Sections18, 19(2)(iii), 22 and 23 should be removed from the Act.

· The division between voluntary and involuntary should be removed and replaced with formally admitted patients and informally admitted patients.

· Patients who have a guardian should be detained in an approved hospital on a formal order only if they satisfy the criteria for involuntary detention. 

· In assessing a patient, clinicians are required to determine if the person satisfies the criteria for formal admission even if the person has presented to the hospital voluntarily. If the person satisfies the formal admission criteria, they must be placed on a formal order.

· If the person does not satisfy the criteria and the clinician wishes to admit the person as an informal patient, this should occur however, informal admission rests substantially on the concept of actual voluntariness and the patient is truly able to discharge them self when and if they so choose. 

· If at a time after voluntary/informal admission, a person’s mental health deteriorates to the point where they then satisfy the criteria for detention/formal admission, a formal order should be made at this time and NOT at a time when the patient attempts to leave the approved hospital.

Section 20 – Refusal of admission and Section 21 – second opinion on refusal of admission – pg 28

Generally, hospitalization is a necessary option of last choice.  Hospital stays are much shorter than they have been historically for example an average stay of 24 hours for a new mother and her newborn infant compared to a week’s stay for both 25 years ago. Many surgeries happen in day surgery clinics. Services previously provided in hospital are provided in the community.  Mental health treatment does not need to occur in a hospital setting. 

It is the view of Advocacy Tasmania that many of the ‘concerns’ raised around ‘inappropriate’ refusal to admit arise out of an incorrect view that a hospital is a safety net rather than a place of treatment. This is particularly relevant in the area of personality/behavioural disorders where coroners have negatively commented on the fact that a deceased person had sought and been refused admission prior to committing suicide. There appears to be an expectation that hospitals must admit a person if it is the admitting doctor’s view that the person does not have a mental illness; that the person can not be treated; that admission would be therapeutically beneficial to the person etc simply because the person desires admission and/or claims they will kill themselves if they are not admitted.

What is inappropriate refusal? Other than for clinical error, most commonly this occurs when a clinician decides not to admit based solely on the unavailability of a bed. This does occur in Tasmania and the fault rests squarely with the lack of sufficient government funding.  But it is situation not unique to Tasmania.  The Kirby Report to the Canadian Senate last year summarized the international position at 455: ‘… the movement toward a community-based system has not fully taken root. In many cases, deinstitutionalization has been undertaken without the necessary community supports being in place. The result has been that far too many people living with mental illness have ended up in prisons and homeless shelters — indeed, prisons and shelters have become the asylums of the 21st century. Alternatively, families have been burdened with responsibility for care. Part of the problem has been that it has proven difficult to fund the costs of transition from institutional to community care. During the transition period the old system must be sustained until the new one can take its place.’

Advocacy Tasmania doesn’t agree with the statement in the Issues Paper that the involuntary criteria is being used as a filter but that patients who represent a significant risk of harm to the extent that it is believed to be necessary to detain them are given a higher priority for admission.

When a doctor refuses to admit a person, they in addition to the section 20(a)(b)and (c) requirements are obliged under the Act to put the reason for refusal in writing which are to be given to the person. 

· If the person desires a second opinion, an appointment should be made for him at the approved hospital for another approved medical practitioner to assess the person within forty eight (48) hours.

The debate should not be about the number of involuntary patients compared with the number of voluntary patients in approved hospitals, or lack there of but about the lack of sufficient government funding in the community sector to support mentally ill persons from requiring hospitalisation, and when hospital care is necessary, the provision of sufficient government funding to ensure sufficient numbers of approved hospital beds in Tasmania.
20)          How can the emphasis on voluntary admission be strengthened and confidence in the process be maintained.

It is the position of Advocacy Tasmania that the Act should be an Act that sets out the powers and protections relating to citizens compelled by the state because they satisfy legislative criteria and not because of subjective differences and decisions. 

The preference for voluntariness is; 

· based on dated concepts

· contrary to human rights court decisions

· contrary to common law judicial decisions

· discriminatory

· a fabrication in accordance with ss.22 and 23

· conferred on persons lacking in capacity to give an informed consent

The reality is that there is rationing occurring due to service shortfalls – not enough beds, not enough community services, only the more ill can be accommodated, and for lesser periods.  Confidence in the process can only grow with appropriate government funding, clear legislative criteria and appropriate accountability measures in place.  

The dilemma is that without such clarity, the true position with respect to certifiable levels of illness will not be apparent, the service shortfalls with respect to less serious illness will remain unclear, and unrealistic expectations of services will remain unmet.  To quote again from the Royal College of Psychiatrists;

 ‘Public safety in this area of medicine is no different from, for example, in relation to sexually transmitted disease.  Because suicide and other risks are assessed clinically, from information given by the patient, it is necessary for the person to feel able to divulge their thoughts without fear that this will lead to their detention. Hence if mental health law is seen to be overly coercive it will lead to patient avoidance of mental health services and, paradoxically, an increase in risk both to the individual and the public.’

The solution, in part, is to be clear about those conditions which do require detention, and ensure they are rigorously safeguarded, so not abused.  Another part of the solution is to ensure that the conditions of detention are such that detention is not something to be feared and avoided.

8.10
Division 3 – Involuntary admission – pg 29

Regarding the ‘specific concerns’ dot pointed in the paper;

First dot point

As stated previously, the Act does not prevent intoxicated people presenting to, or being admitted to an approved hospital if they have the appearance of a mental illness. It only excludes a person from being diagnosed with a mental illness based solely on “(d) intoxication by reason of alcohol or a drug”.  As stated previously, the refusal to admit is a practice of clinicians due to the difficulties in appropriately assessing and treating intoxicated persons. This is a standard human right safeguard to prevent the same types of abuses that have occurred, and still occur, in places such as the former soviet republic where alcoholics and homeless persons were/are removed from public view and locked away in mental asylums. 

Second dot point

When acts do not define words, then the words should be given their ordinary meaning found in the dictionary, or in their common usage in specialist areas such as banking. The Act doesn’t define many words including ‘serious’. It is not the role of legislation to define ordinary words but to define elements, roles, orders, and interconnections with other Acts etc, specific to that piece of legislation. 
‘Significant’ in the context of risk means according to the dictionary;

1. Having or likely to have a major effect; important: a significant change in the tax laws. 

2. Fairly large in amount or quantity: significant casualties; no significant opposition. 

The term is intended to be used subjectively, and consequently, inconsistently, because it is determined upon application to specific and unique circumstances relevant to different individuals.   The element of risk is attached to every situation but in this particular unique set of facts, is the risk higher than acceptable to the assessor because it is likely to have a major affect etc. The mentally ill person has a human right to be treated as an individual and the assessor should be accountable for their decision.

Third dot point

The Issues Paper is misleading.  The Act does not define harm which has been interpreted broadly in Tasmania to even include harm to reputation. This raises the question as to how far the state can intervene in the political and civil rights of a citizen based solely on the justification that the citizen has the appearance of a mental illness?

The extension of harm so as to include deterioration is also problematic. The NSW Review of the Mental Health Act 1990, Discussion Paper 2, July 2004 discusses the issue of S. 9 which is the basis for the Tasmanian S.24 involuntary admission criteria. It states that in NSW that the element of “deterioration” allows;

people to be detained longer than appropriate, as there is insufficient clarity as to the point at which a patient can assert that, due to the absence of symptoms, they are no longer a mentally ill person and accordingly are entitled to be discharged.
 

Because most commonly the diagnosis of a significant mental illness that requires detention in an approved hospital is episodic, no matter how well the individual might be at any given time, at some point in the future, there is a balance of probabilities likelihood that there will be a serious mental deterioration. 

This element of deterioration is used as a catchall in Tasmania to keep persons forcibly detained though they do not satisfy the criteria of significant risk of harm to self or others except for possible deterioration of their mental health at ‘some time’ in the future. This then begs the question as how continued detention based on possible deterioration at some time in the future can lower that future risk of deterioration.  

The Act also fails to provide for proximity. It does not use words found in other legislation such as imminent, so effectively the deterioration could occur a decade later and still satisfy the Act. This is an omission that needs to be rectified.

Fourth dot point

This is an odd statement. The Act, and the criteria, are intended to protect the right of the autonomous citizen from interference from the state, and when such interference occurs because the state has decided to remove from its citizen their right to freedom because it considers that a significant risk of harm exists and it is necessary to detain them to protect them and/or others. 

Whether the criteria relate to issuance of protective custody, Initial Orders, Continuing Care Orders, Community Treatment Orders or Authorisation of Temporary Admission Orders, they are there to define the powers that the state has, and the circumstances in which it can exercise that power.  The criteria protect the citizen from arbitrary detention and state interference.  

There appears to be the suggestion that a citizen might be able to be forcibly removed from the community, involuntarily taken to a hospital where doctors can involuntarily detain them so the doctors can observe/assess them for a period of time based on criteria less than that the person has an appearance of a mental illness and represents a significant risk of harm to self or others that necessitates the over riding of their basic human rights.

It is Advocacy Tasmania’s position that this is a skewed perspective that has no place in modern mental health, law or practice.

Fifth dot point

This is another odd statement because a person can not consent to involuntary detention. If consent is involved, then it can’t be involuntary. 

If the statement is an error and the question related to capacity to consent to voluntary admission, this has been discussed previously. If the doctor believes that the person satisfies the criteria for formal admission, the person should be admitted formally. Consent is not an issue. 

If the person does not satisfy the criteria for formal admission and the doctor admitted the person as an informal patient, then the same principles/guidelines/rules would apply as would for admission to a general hospital. This class of patient should not be included in the Mental Health Act but should be included in legislation, Standards, Principles etc that relate to the care and treatment of patients in hospitals generally.
Sixth dot point

The issue is not that the Act gives equal weight to harm to self and harm to others but that the Act fails to define what harm is to the extent that it means different things to different people.

In Tasmania, there is no review of protective custody or Initial Orders. Review of Continuing Care Orders only occurs 28 days after imposition unless the patient has applied to the Tribunal for an early review. The average hospital stay is 14 days. 52% of orders were discharged prior to review by the MHT, many of them within hours prior to review hearing.

It is Advocacy Tasmania’s experience that many Tasmanians are detained involuntarily because they are homeless; have general health issues unrelated to their mental health; have family violence issues at home; don’t have the necessary community supports in place; have behaviours which makes it difficult for them to retain accommodation etc; have motivational issues and can’t satisfactorily maintain themselves in the community in areas such as personal and home hygiene, finances etc; have serious drug and alcohol issues; are considered at risk of suicide. (See the Kirby Canada statement above)

It is the position of Advocacy Tasmania that; 

·  All Orders must be subject to review including Initial Orders

·  All Orders must be able to be reviewed retrospectively

21)        How can the start and finish time of initial orders be clarified?

This is a confusing question as the Act appears clear. When the medical practitioner has determined that “the criteria for his or her detention as an involuntary patient in an approved hospital are met”, the practitioner follows the requirements detailed in s21(1) including at “(e) the date and time of the making of the order” are written on the Order. S.27 details when the Order ceases to have effect are based on particular circumstances.

27. Cessation of initial order 

An initial order ceases to have effect – 

(a) if the person has not been taken to an approved hospital within 72 hours after the order was made, at the end of that period; or

(b) if an approved medical practitioner discharges the order under section 26

 HYPERLINK "http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=31%2B%2B1996%2BGS26%2FGs5%2FEN%2B20070512000000;histon=;prompt=;rec=;term=" \l "GS26@Gs5@EN" \t "_self" (5); or

(c) if, within 24 hours after the person was admitted to the approved hospital, an approved medical practitioner has not confirmed the order; or

(d) if the medical practitioner who is in charge of the care and treatment of the patient discharges the order; or

(e) if, within 72 hours after the person was admitted to the approved hospital, a community treatment order or continuing care order is not made.

It is Advocacy Tasmania’s position that it is the obligation of the government to provide sufficient information and training so that mental health staff in approved hospitals understand the requirements.

22)     Would a better definition…revoked?

This question is not clear as to what is being asked. 

Following are some comments from Advocacy Tasmania that are hopefully relevant to the question.

· The question appears to relate to the lack of understanding of clinicians and staff about the legal details and requirements of Orders such as timing. As stated previously, this is a training issue which needs to be seriously undertaken by the government 

· There needs to be a general acceptance and understanding that the Act is law and that it is not an instruction guide/manual

· Language in the Act should be consistent with plain English legal language but legal language never the less egg, an Order is revoked 

· The obligation is on the Government to produce ‘an accurate’ Guide to the Mental Health Act and to update it regularly.

· The Government should also regularly provide Policy Briefing documents to staff and the public 

· Mental Health Services should employ a solicitor to advise management and staff on issues relating to the Act 
23)
Are there any additional criteria that should be included in relation to involuntary admission?
· There needs to be proximity. S.24 (b) must read a ‘significant and imminent risk’ or ‘significant and immediate risk’ or ‘significant and present risk’ etc which is representative in most other jurisdictions.
· Harm must be defined as a matter of urgent immediacy. 

· There needs to be a definition of “care and treatment”.  S.24 (d) states that “the approved hospital is properly equipped and staffed for the care or treatment of the person.”  It is arguable that it is impossible not satisfy this criterion if there is an available bed. However, practice is such that in the High Dependency Unit at Spencer Clinic for example, recently an adolescent with the mental capacity of a 4 year old was locked up with a convicted sex offender (pedophile) and there have been numerous occasions that frail elderly persons with dementia behaviours such as wandering and violence have been locked up with large, young psychotic, violent men.  

· Treatment must be defined and it must be something that is both necessary and beneficial for the person.
24)       Is there need for monitoring and review of initial orders, and if so, who should conduct this role?

It is the position of Advocacy Tasmania that; 

·  All Orders must be subject to monitor and review including Initial Orders

·  All Orders must be able to be reviewed retrospectively

·  Initial Orders should be monitored and reviewed by the Mental Health Tribunal
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The Issues Paper correctly states that “This [involuntary treatment] debate has been raging in jurisdictions around the world for many years” including for the past 10 years in the United Kingdom. In Tasmania in 2003, during the consultations around a series of requested amendments to the Act including involuntary treatment, the decision was made by the head of Mental Health Services that the topic of involuntary treatment was so complex and so significant that it required lengthy and wide public consultation before the government could consider amending the legislation so as to remove a mentally ill person’s established right to consent, or refuse to give consent to medical treatment.

To now consider that it is appropriate to amend the Act so as to include involuntary treatment with a 6 week consultation period for the Issues Paper, a proposed 2 weeks consultation period for a Discussion Paper and finally a 1 week consultation period for a Bill, is a travesty reflective of a complete disrespect for the human rights of Tasmania’s mentally ill citizens. 
That it should be considered acceptable to do so because some people think they are “morally obliged to treat someone when they are detained” is simplistic and demonstrates an ignorance of for example the arguments of the Royal College of Psychiatrists which has strongly opposed the British government’s attempts to legislate around involuntary treatment in the community.    

Such a fundamental right should not be removed from Tasmanian citizens in this manner. To do so is contrary to human rights and the Department’s own policies such as the Consumer and Carer Framework. 

There is no question that the debate should happen and that a possible outcome of such a debate would result in the authority to involuntary treat being included in the Tasmanian Act but that it would occur after well considered discussion around such concepts and questions as 

· Treatment – What is it? Needs defining.
· Advance Directives – What role do they have?

· Capacity – Does treatment occur because a person lacks capacity to consent or is a person forcibly treated when they have capacity but paternalistic ‘best interests’ overrides a capacitated individual’s fundamental rights?

· Is a person detained to be treated or treated because they happen to be detained?

· Should the criteria be changed so that they are detained to be treated rather than because they are of significant risk?

· Are persons in the community to be treated forcibly simply because they have a mental illness but do not represent a risk and so are not required to be detained?

· What reciprocal rights are then imposed on the state?

· What are the rights of appeal?

· What are the rights of representation and the obligation of the state to provide representation free of cost?

· What are the mechanisms for review?

· What monitoring mechanisms should be created and/or strengthened?  

· Article 5 of the European Convention on Human Rights states that “Everyone has the right to liberty and security. Nobody shall be deprived of his liberty other than in accordance with a procedure prescribed by law. Under subsection 4 of this article is enshrined the principle that anybody detained shall be entitled to have the lawfulness of that detention determined speedily by a court.” Do we expect that an individual should be detained and involuntarily treated for 28 days before review? If not, what is the appropriate time to ensure Tasmania’s and Australia’s human rights obligations are met?

· Why does the Guardianship and Administration Act 1995 prevent substituted decision/forcible treatment for adults with intellectual disabilities, dementia etc if the Board decides the person has the functional capacity to make a decision but the government can so easily and quickly consider taking the same right away from capacitated person based on the fact that they have a diagnosis of a mental illness.

These are just a few of the questions the government has failed to ask itself, and its citizens and from all accounts, does not intend to discuss.  

25)          The Act provides (in section 32)…why not?

It is the position of Advocacy Tasmania that it is unnecessary, and inappropriate that s.32 directs the issue of treatment to the Guardianship Board. This is more appropriately decided by a properly convened Mental Health Tribunal. It is considered superfluous to have two Tribunals for one Act.

With regards to the GAAA generally, that Act is only relevant to persons who lack capacity and as such, require substitute decisions to be obtained. The Act obliges the substitute decision maker, to amongst other things, ensure that their decision is one that is in the best interests of the person.   

S.32 is a flawed provision.  It reflects legislative principles of a bygone era and principles which are now being abandoned internationally.  Further, when it states:

(c) the person should be given the treatment in his or her own interests or for the protection of others 

it risks the confusion of police and welfare powers which have been at the heart of the British arguments for some nine years, and at the heart of clinical concerns in these respects.  

It does not, despite what the Issues Paper states, refer to ‘best interests’ only to the patient’s ‘own interest’ which is obviously a much lower benchmark and arguably, an impossible benchmark not to reach. It affords the patient no protection whatsoever.  

The question of best interests has also attracted rigorous legal debate and procedural protection in recent years.  It is clearly established at law that any substituted decision should be in a person’s best interests, not simply their interests..  See the UK Mental Capacity Act 2005 and Part 6 of the Tasmanian Children, Young Persons and Their Families Act 1997.  Both Acts prescribe appropriate principles and procedures
26)          Should the one review body deal with the issues of treatment and detention? If not, why not?

This issue is discussed further below and has been referred to above.

It is the position of Advocacy Tasmania that there should be one board of review if that board of review is properly constituted, and that the board of review appropriately should be the Mental Health Tribunal. If the Mental Health Tribunal is not properly comprised as above, then it is Advocacy Tasmania’s position that the individual will find greater safeguard in two separate review boards and reviews.

Research has demonstrated that too often untrained, under-resourced, under-supported Tribunal Members lack the ability to separate the two issues and do not turn their minds to deciding the two issues individually. Tribunal members have been identified as commonly making treatment decisions based on the previous criteria, and decision regarding detention, believing that as the person is being lawfully detained, they might as well be treated while in hospital.  International research has also shown that community tribunal member’s decisions are strongly influenced by the medical member’s opinion if there is not a legal tribunal member sitting. 

For these reasons, and other legal/rights reasons, it is the position of Advocacy Tasmania that the Act should be amended to state that:

· the composition of a sitting Mental Health Tribunal must be a medical member, a legal member and a community member.

· a Tribunal hearing must convene with no less than two members two sitting members

· a legal member must sit at every hearing

27)  Should the one order deal with both treatment and detention? If so, why? If not, why not?

28) Should we streamline the process so that one order covers all circumstances, both hospital and community. If so, how?

These questions are simplistic and presuppose that people will be involuntarily treated as an outcome of the review. It assumes that all the questions, dilemmas, conflicts, definitions, criteria etc raised above in the medical treatment comments section and have yet been unable to be answered in the United Kingdom after 10 years of debate by eminent judicial, medical and community commentators will have been, within a few weeks, satisfactory addressed and answered in Tasmania.

If indeed as a consequence of the review people are involuntarily treated, then the Act should be amended to include greater safeguards for the protection of Tasmania’s vulnerable mentally ill instead of trying to make the Act easier for everyone else. This apparent line of argument simply reinforces the view of many that the Act is an obstruction and nuisance.   It is not the right message.

The position of Advocacy Tasmania is that you do not ‘streamline’ when people’s human rights are involved but are even more particular; more thorough; more diligent.  

29)         Should the role of Chief Psychiatrist ….why not?

The oversight and review role of Chief Psychiatrist exists in some other Australian states. There are similar inspectorial roles in New Zealand and under some of the British Commissions. These roles in some instances form an important part of internal review, but should not be confused with fully independent external review. In particular, the Chief Psychiatrist tends to be an employee and appointee of the agency under review. We reiterate that independent review requires the characteristics and principles outlined above.

The Issues Paper queries a possible functional role for this person with respect to day to day detention and treatment issues.  We reiterate that such functions would most likely further detract from the stringency and independence of review required with respect to these matters.  A key principle is formal statutory independence at arm’s length from executive government, and particularly from the agency under review. This is not achieved by the person concerned becoming the ‘decision-maker of last resort’. The questions flagged also cast a curious light on the competencies of the clinicians who make these decisions on a day to day basis.  As a general observation, we do not generally have such doubts.  We are concerned, however, that wherever doubt may exist, it is subject to timely, careful and independent review, clearly independent of the agency responsible.
It is Advocacy Tasmania’s position that the role of Chief Psychiatrist is unnecessary. The common law allows for doctors to give urgent and necessary treatment which is commonly used across the state in hospitals both general and approved under the Act.  It is often used on admission and it is used in Code Black situations. It is also used in chemical restraint situations.  There is a legal difference between urgent and necessary treatment and ongoing treatment.

 What is necessary is amending the legislation to ensure the monitoring of treatment given for ‘urgent and necessary’ reasons in approved hospitals in Tasmania.  Presently, the Tribunal monitors physical restraint but chemical restraint is not referred to in the Act.  Chemical restraint is considered unacceptable world-wide and yet, in Tasmania, the Act does not protect patients from its use particularly in the guise of ‘urgent and necessary’ treatment. This needs to be rectified as a result of the review of the Act.   

30)     If treatment is included in mental health orders, what model should be used?

This is impossible to answer for Advocacy Tasmania and arguably, for most stakeholders, and should not have been included in the Issues Paper. Models are policy systems matters, not legislation matters.
31)  Should the provisions ….why not?
Generally, consistency is best. However, there is a marked difference between the rights of the mentally ill citizen caught under the present s.24 and the rights of the mentally ill offender in prison or a secure forensic mental health unit because they have entered the criminal justice area. Most jurisdictions have separate mental health forensic legislation and so should Tasmania. The forensic provisions are cumbersome and confusing and do not belong in a civil parens patrae protection Act.

Having the two different sets of provisions together reinforces the stigma associated with mental illness, the erroneous perception that a mentally ill person is dangerous, by definition. In the mind of the public, the difference between being in a hospital and a prison become blurred. 

There have already been problems identified in the forensic provisions and the government has indicated that the forensic provisions will be amended separately as part of an ongoing process over the next few years. Therefore, how can anyone give an informed answer to the question when they do not know which forensic provisions will be amended? 

If the forensic provisions were deemed to not be included in the review of the Act, questions relating to the provisions should not have been included in the Issues Paper. 
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Division 1 – Restraints and seclusion

As stated previously, it is the position of Advocacy Tasmania that rather than trying to amend countless provisions in an attempt to bring them inline with an outdated concept that is contrary to recent human rights and common law decisions, the focus should be turned to ensuring that there are sufficient, appropriate and enforceable safeguards in the Act to protect the rights of persons hospitalized on compulsory orders. 

The state can only authorise the use of restraint and seclusion on those patients who satisfy the criteria set for legal orders of compulsion and control.  It is unlawful to apply non-medical treatment on voluntary individuals who have not given their informed consent the same as it is unlawful to impose medical treatment without informed consent on the same patients.

32)  Should the restraint and seclusion provisions continue in their present form for people admitted involuntarily? If so, why? If not, why not, and how could they be amended?

Seclusion and restraint have become less and less an acceptable part of clinical practice across the world with considerable international pressure directed towards strictly monitoring and ending these practices in line with the Article 3 decisions of the European Court of Human Rights. 

There needs to be a better method of monitoring the use of restraint. The mere submission of monthly reports to the Tribunal is inadequate.  The Act must require the analysis of the information and then assign specific powers to the Tribunal if it finds anomalies?  Those powers should include the application of sanctions if necessary. Consideration should be given to restraint and seclusion spot audits by Official Visitors reporting to the Tribunal.

In answer to Question 35, a person should be entitled to an immediate review of a decision to restrain or seclude.  The fact that presently the reports are sent monthly but the average hospital stay is 14 days is inconsistent with the intended protection of the individual. 

Most importantly, a necessary outcome of the Review is the inclusion of amendments relating specifically to chemical restraint.

33)        Should these provisions be extended to people admitted voluntarily? If so, why? If not, why not?

What an oxymoronic question. A voluntary patient who is not being detained by the state on any lawful detention order can be locked in a padded cell, and be physically restrained? To do so is to commit an assault, a battery, a deprivation of liberty and countless other civil and criminal offences. 

The position of Advocacy Tasmania is that the provisions should not be extended to voluntary patients because voluntary patients should not be restrained or secluded.  

The reality however is that voluntary patients ARE being subjected to restraint and seclusion on a daily basis and are not afforded the protections that exist under the Act. As dealt with previously, patients who are compliant with remaining in an approved hospital are considered voluntary but exhibit behaviours that may trigger seclusion and restraint.  Patients who have guardians that substitute consent are considered voluntary although the patient exhibits all the same behaviours of an involuntary patient are also unprotected by the Act.

What needs to happen is that the Act does away with the tokenistic term “voluntary” and implements a system of formal admission and formal orders as opposed to informal admission.
34) Should the Act provide for the restraint of people on community treatment orders in certain circumstances? If so, why? If not, why not?

The short answer is no if the restraint is for other than what is reasonably necessary for the lawful forcible treatment/injection of a person in a hospital setting.   

This question has been internationally considered at length in recent years.  Most CTO programs forbid restraint beyond the NSW standard, which prescribes that medication may be administered to involuntary outpatients in a community setting without consent ‘if it is administered without the use of more force than would be required … if the person had consented’.  

This is ‘the point on which virtually all the commentators and the statutes agree: that forced medication of involuntary outpatients in community settings is unacceptable if we are to guarantee all citizens the levels of privacy, dignity and personal security required by contemporary human rights norms.’  Dawson 2005, 150-151.
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The Issues Paper states that s.37 require “a leave of absence to be notified to the Mental Health Tribunal every time the person is granted leave including for example, situations where the persons is simply permitted to go for a short walk whilst accompanied”.

This is an unheard of claim, and from reading the relevant provision from the Act copied below, an incorrect claim.

37. Leave of absence 

      (1) An approved medical practitioner responsible for the treatment of an involuntary patient in an approved hospital may give the patient leave of absence from the hospital. 

      (2) The leave of absence may be given on conditions the approved medical practitioner considers necessary in the interests of the patient or for the protection of others. 

      (3) Without limiting the conditions that may be imposed, a condition may provide that the patient is to be in the care and custody of a person nominated in the condition for the period of that leave of absence. 

      (4) The terms and conditions on which an approved medical practitioner gives leave of absence under this section must be recorded in a written statement and a copy of the statement must be given to the patient. 

      (5) The period for which leave of absence is given may be extended from time to time at the discretion of an approved medical practitioner. 

      (6) An approved medical practitioner may, by written notice to a patient who has been given leave of absence under this section, cancel the leave of absence.

36)        Is there a need to treat short leave differently from longer leave and if so, how could this be done?

This is a poor question apparently based on an incorrect premise. When interpreting law if not otherwise defined, the ordinary meaning should be given to the words. Leave of absence is generally treated as an ‘extended’ stay away. It implies that an extended stay would include at least a night away.  The ordinary reasonable person would not consider that a patient accompanied by a staff member, driven to New Norfolk to buy a pair of pants and is away 1 hour, is on a leave of absence however the ordinary reasonable person could well consider that the patient spending the weekend 50 kms away with his parents was on a leave of absence.

What is at issue and relates to voluntariness and should be discussed is the system of categories in approved hospitals. The categories regulate the freedom of movement of patients. A category 4 patient can come and go at will while a category 3 patient can not leave the approved hospital unless accompanied by a staff member etc. Categories are changed back and forwards by doctors in accordance with assessments of mental health and behaviours.  If a patient is a voluntary patient, how can it be lawful to restrict their freedom of movement because they are not listed as a category 4 patient?  The short answer is not without that person’s free, full and informed consent.  (See above re recording and tracking these issues).

It is Advocacy Tasmania’s position that; 

· s.37 does not need to be amended

· if considered necessary, the definition of ‘leave of absence’ can be included in s.3 as for example meaning ‘a period of time away from an approved hospital of twelve (12) or more hours’

· the rights of patients both voluntary and involuntary need to be over sighted when freedom of movement is being denied to patients and consideration given regarding an appeal process
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37)          Should people returned to hospital due to an alleged breach of the conditions of leave of absence have the same rights as those hospitalized for breaching an Authorised Temporary Admission? If so, why? If not, why not? 

Obviously this is an error in the question and should read failed to comply with a Community Treatment Order which is how it will be answered. 

Yes, absolutely.

· If a person is to be deprived of their liberty then there must be guarantees in place that the deprivation is lawful and well considered, that is not subject to claims of arbitrariness, intimidation, coercion, malice etc and that the person was given the opportunity to comply, desist the actions or omissions causing the breach etc if the circumstances of the breach allow.

· There must be consistency and equity across regions for dealing with all persons being compelled by the state in accordance with the Act.

· The principles of natural justice need to apply and be seen to be applied.
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As noted in the Issues Paper on page 34, community treatment orders have been the subject of intense debate and extensive study nationally and internationally for many years.  Since last debated in Tasmania (2004-05, prior to the 2005 amendments) this debate has even further intensified.  

The key issues with respect to these orders now appear to be:
· whether, on the available evidence, they are therapeutically justified, in any respect;

· whether they are justified in any other way, for example from the perspectives of public safety or diversion from the justice system; and

· if the answer to any of these questions is a limited yes, how to define and safeguard these limits, given

· the manifest intrusion of such orders on individual rights to personal autonomy and bodily integrity; and 

· the extensive, internationally-recognised potentials for their abuse.

Internationally, CTOs can be considered forms of conditional leave with compulsory conditions, hence called ‘out-patient commitment’ in the US.  Failure to comply with the conditions which usually include injected medication will result in a return to hospital, most commonly for medication.  The great majority of CTOs, despite their name, do not legally authorise forced medication in the community, but require return to hospital.   They are in fact detention orders.
  
The theory of CTOs involves several assumptions, each of which are open to question, and none of which are clearly supported by international evidence.  These include;
· the assumption that the imposition of medication, often with powerful and or dangerous side-effects, is somehow less restrictive than hospitalization;

· the assumption that the imposition of other conditions, for example place of residence, freedom of association, other restrictions and requirements with respect to movement and attendance, are also less restrictive than hospitalization;

· the assumption that these impositions contribute to positive outcomes with respect to some or all of: less hospitalization, less offending, more positive over-all health status and self-image, and better relations with others.

These assumptions underpin the arguments for use of CTOs in Tasmania and elsewhere.
  
The evidence

As above, these orders have been subject to extensive international study and debate in recent years.  They are presently being debated in the UK Parliament, a debate now in its ninth year without resolution to this point.  Evidence provided to the House of Commons by the Royal College of Psychiatrists
 last month (April 2007) includes:
· that evidence is equivocal as to whether [CTOs] bestow any benefits on a wide scale. The recent [UK Department of Health] commissioned report on international evidence for community treatment orders is the most comprehensive and thorough review of existing research to date. 72 studies spread across 6 countries and multiple jurisdictions were identified and appraised.  It concludes: 

· 1. Stakeholder perceptions of CTOs are mixed with both positive and negative statements expressed about CTOs by all stakeholder groups;

· 2. The characteristics of patients placed on CTOs across country and jurisdiction is remarkably similar: they tend to be used for male patients with severe mental illness, previous hospital admissions and poor medication compliance;

· 3. There is no robust evidence that CTOs cause either reductions or increases in outcome measures such as hospital re-admission, violence, symptoms or medication non-compliance;

· apart from the issue of the side effects of medication there is the question of the need for its continuation. A recent survey has shown that after a first episode of psychosis, 34% suffer by not taking medication, for 27% it makes no difference (because they will relapse anyway) and 39% will be harmed by taking medication because they would not have relapsed.  Psycho-social interventions are most likely to aid people in preventing their relapse.  In sum, CTOs will have no effect or be actually harmful for nearly 2 out of 3 people placed on them, and will be actually harmful for 4 out of 10.

· unless other conditions under CTOs operate as a court order according to clear criteria and subject to judicial review, they are unethical and (in the UK), ‘most likely to be in breach of the Human Rights Act.’;

· at footnote 55:  "Evidence that community treatment orders are effective in reducing relapse and readmission to hospital is limited.  High quality community services are essential if there is to be a benefit but the better the services the less likely will be the need for community orders.”;

· the Cochrane Library figures (‘probably the most respected reviews of the effectiveness of medical interventions in the world’
) showed 85 patients need to be on a CTO to prevent one admission and over 230 to prevent one arrest. 

The Law Society of the UK, in evidence provided to the Commons at the same time, observed: 

· ‘based on existing eligibility criteria … for CTOs in New South Wales … criteria [should] require evidence of at least one previous admission to hospital under the MH Act and previous refusal of appropriate medical treatment before a CTO may be imposed. The criteria [should] also ensure that a patient cannot be placed on a CTO where he/she willingly accepts the treatment that is proposed and there is no reason to assume that this situation will change … to prevent CTOs from being overused as a substitute for hospital inpatient treatment - since clinicians would need to think carefully before imposing a CTO which will interfere with a person's right to respect to family and private life under article 8 ECHR.‘

Advocacy Tasmania is presently unaware whether any such analysis has been done in Tasmania, but suspect it is unlikely at this point.  Further, it is difficult to conceive it would be likely to be more rigorous, or more reliable, than that reported above.  There is no need to reinvent the wheel.  On the evidence above and associated reviews:
· there is no clear, uncontroverted evidence that CTOs work;

· there is limited evidence that they may work with certain narrowly defined groups, but this is equivocal;

· there is no clear evidence that they are generally economically or therapeutically effective, and considerable concern that they invite neglect and or abuse, unless stringently defined, monitored and reviewed;

· it is absolutely clear that positive outcomes only occur in association with more assertive and focused community treatment support, and do not appear to do so without this;

· on the basis of the above, they do not enjoy the clear support of clinical and legal bodies in the UK (or indeed, in many other places); and

· on the basis of the Cochrane analysis, last year’s use of CTOs in Tasmania (depending on the number of orders actually used, rather than discharged or varied) may, at most, have resulted in one less hospital admission and around half of one additional arrest.

On balance, in the words of the Royal College, it is clear CTOs ‘are not a panacea’.  It is abundantly unclear whether they should be a priority for Tasmania by any dimension.  It is clear, should they be retained, that they require much better definition and safeguards.  

Advocacy Tasmania Inc is profoundly concerned that measures which can have an apparent success rate of approximately one in three, and a higher harm rate (four in ten) should not be continued without the strongest reconsideration.  

A potential harm rate of four in ten is not acceptable as a public health measure, other than with respect to dire emergency.  In most parts of the world where these measures are used including parts of Australia, they may not be applied other than by a court order.  This appears an appropriate safeguard, and the direction in which Tasmania should move, if determined to preserve these measures.  

The wider question for this review is whether, on the basis of growing international evidence and concern, these measures should be preserved at all.  We note the strategic emphasis of MHS on developing community services.  On the basis of available evidence, this would appear the preferred priority, shorn of unnecessary compulsion.  Tasmania enjoys the opportunity to become a world leader in this respect.  Ontario provides an existing model for serious consideration.

38) 
Are there ways in which it can be ensured that a person on a community treatment order receives treatment without the need for hospitalisation? If so, how? If not, why not? 

In line with world-wide standards, the position of Advocacy Tasmania has been consistent throughout this paper that the lawful use of compulsory treatment when that treatment is solely medication, must only occur in a hospital setting.  
39) 
Authorised temporary admissions are subject to a sunset clause, and will cease at the end of June 2008. Should they be continued? If so, why? If not, why not? 

The inclusion of Authorised Temporary Admission Orders (ATA) within the Act was a monumental waste of time and effort. 

The criteria for issuing an Order for temporary admission under s.44A(1)(c) is that an approved medical practitioner must believe that the health of the patient has deteriorated, or there is a significant risk that the health of the patient will deteriorate, because of the patient's failure to comply with the order. Deterioration of physical or mental health is a legislative extension of ‘harm’, a necessary element in s.24 for involuntary hospitalisation. 

An ATA does not allow a person to be treated but simply to be involuntarily hospitalised/detained for 14 days if the person meets the same criteria as in S.24 of ‘harm to self’. A clinician may impose a CCO to detain the person longer than the ATA 14 day period if it is considered clinically necessary to do so.  

The Act has always provided the authority for a person in the community to be taken into protective custody and detained in an approved hospital on an Initial Order/Continuing Care Order if they satisfied S.24. It was irrelevant whether the person was on a Community Treatment Order or not.

44A. Authorisation for temporary admission as involuntary patient under community treatment order 

      (1) An approved medical practitioner may authorise the temporary admission to an approved hospital as an involuntary patient of a patient to whom a community treatment order applies if that approved medical practitioner and either an authorised officer, a medical practitioner or the person responsible for the patient are both satisfied that – 

(a) the patient has failed to comply with the order; and

(b) all reasonable steps have been taken to obtain the cooperation of the patient in complying with the order; and

(c) the health of the patient has deteriorated, or there is a significant risk that the health of the patient will deteriorate, because of the patient's failure to comply with the order.
Contrast with
24. Criteria for detention as involuntary patient 

A person may be detained as an involuntary patient in an approved hospital if – 

(a) the person appears to have a mental illness; and

(b) there is, in consequence, a significant risk of harm to the person or others; and

(c) the detention of the person as an involuntary patient is necessary to protect the person or others; and

(d) the approved hospital is properly equipped and staffed for the care or treatment of the person.
"harm" includes serious mental or physical deterioration;
Comparison Chart


ATA’s should not continue, at least in their present form. They are superfluous but in particular regard to the sunset clause, for too long the clause has given a false justification for the inappropriate haste given to the review of the Act. The government has publicly stated the effective operation of Community Treatment Orders would expire on 30 June 2008 and in the event that the required changes to the Act are not made by that time, there is a risk that this major part of the Act will be rendered inoperative until the necessary legislation is passed and proclaimed.
It is Advocacy Tasmania’s view that his is an incorrect and misleading statement as discussed above and the government should shift its focus to ensuring that the review is comprehensive and reflects the views of Tasmania’s citizens. 
Equally, there is little difficulty for government to place before parliament an amendment to extend time.
40) 
Is it possible to have a single category of order covering both hospital and community situations? Is so, how could this be achieved? 

It is the consistent position of Advocacy Tasmania that the rights of this most vulnerable group of individuals should not be compromised by bureaucratic cost cutting and administrative streamlining measures and rather than focusing on how paperwork can be minimised, focusing instead on how rights can be best protected.  
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It is internationally recognized carers, families and others close to patients typically form crucial components of their network of care.  From time to time, for agencies and individuals to work in ignorance of information known to others and unable to be shared may not be in the best interests of any party.  

On the other hand, it is equally well-recognised and enshrined in law that individuals have the right to privacy with respect to their personal information as legislated.  This is an individual, autonomous human right which cannot, and should not, be easily set aside.

As discussed above, Tasmanian legislation derives from the 1983 UK legislation.  That legislation introduced the notion of the ‘nearest relative’.  The principal role of the nearest relative is to safeguard the interests of the patient via the capacity to order the discharge of a compulsory order or request review of detention (subject to certain limits).  Unlike the person responsible under the Tasmanian Guardianship and Administration Act 1995, the nearest relative does not have rights to authorise treatment in the UK.

Like Tasmania, the UK nearest relative has been legislatively defined within the Act by a hierarchy of relationships, without flexibility.  This is now undergoing change with respect to mental health, and has already changed with respect to other disabilities.   

Unlike Tasmania, UK mental health legislation groups together a range of disabilities not associated with mental illness similar to the Tasmanian Guardianship and Administration Act.  The problems associated with this approach have been recognised in recent years. New UK legislation, the Mental Capacity Act 2005 recognises the distinctions between those with enduring incapacity, as opposed to the fluctuating capacity more typical of mental illness.

The Mental Capacity Act 2005 creates a formal Court of Protection with powers to determine health and welfare decisions for those lacking capacity where not covered by mental health legislation, powers of attorney or advance directives.  It is a division of the High Court.  

The legislation defines stringent principles and procedures in these matters, including provisions for representation and advocacy.  Amongst other provisions, powers of lasting attorney and advance directive enable people to make binding directions, while capable, as to what is to occur should they become incapable.  The effect of these provisions is:

· to allow a patient to nominate who (one or more people) they wish to make certain decisions on their behalf, if incapable; and

· by advance directive, to give advance directions as to what treatment they do or do not wish to receive, if incapable.

The effect of this legislation is to recognise the autonomous right of individuals to determine their own circumstances, and who they wish to have consulted or act on their behalf.  The absence of such provision in mental health legislation has been found to be in contravention of the European Convention on Human Rights.

Current debate in the UK parliament suggests there will be amendment of mental health legislation along these lines.  A preferred approach, for many, is the ‘nominated person’ under the recent Scottish Mental Health (Care and Treatment) Act 2003, which allows a patient to nominate the person to whom information is to be provided, and who may take various action on their behalf.  They can, for example, apply to the MHTS on a patient’s behalf as well as appear at and give evidence at the tribunal hearing. The ‘named person’ is also entitled to have access to information relating to compulsory measures that have already been taken or are under consideration, and can also ask for a medical examination of a patient before an application or appeal to the MHTS is made.

As will be clear, these developments are aimed at recognizing and protecting individual rights with respect to their personal integrity and self-determination, particularly where they have capacity – which is the norm, not the exception, with respect to issues of mental illness.  Where a person may periodically lack capacity, such provisions allow for some level of pre-planning and direction by the person concerned.   

The other side of this coin is the formal judicial gravity given to these decisions, with respect to both the capable and incapable.  The Court of Protection is a superior court of record, charged under the MCA 2005 with strict adherence to principles and procedures, and subject to appeal in these terms.  While its principles and machinery are not dissimilar to those under the Tasmanian Guardianship and Administration Act, the judicial level at which these decisions are now placed is clear indication of the formal legal gravity with which human rights issues are now regarded in the UK, Europe and many other jurisdictions.
It is the position of Advocacy Tasmania that for Tasmania to disregard questions with respect to the rights of the individual to determine, insofar as they are capable:

· questions of who has access to their information and makes certain decisions on their behalf: and
· their right to make advance directives, when capable, with respect to their treatment, should they become incapable,
would be to disregard clear trends in legislation from which we have traditionally drawn guidance.

Further, following the defining decisions in the Bournewood case, it is clear certain related decisions and processes with respect to the incapable require greater procedural clarity and scope for periodic review, than presently exists under Tasmanian legislation.

41)
What rights to information should carers and persons responsible have? 

Carers in Tasmania (persons responsible will be in all likelihood be removed from the Act) should not be entitled to information if the adult mentally ill person has capacity and does not give consent. This issue was discussed fully above at the topic of ‘The role of the person responsible– pgs 24, 35’ and dealt specifically with the Personal Information Protection Act 2004. 
42) Are there situations in which information should be shared with the person responsible against the wishes of the detained person? If so, what are these situations? 

It is Advocacy Tasmania’s position that there are no circumstances if the person has the capacity to give a legal informed consent which is distinct from an ability to express a wish. This question was answered fully above at the topic of ‘The role of the person responsible– pgs 24, 35’ and dealt specifically with the Personal Information Protection Act 2004.
8.17
The Mental Health Tribunal – pgs 35, 36 

Overview of tribunals

Tribunals address fundamental principles of human rights upheld in many charters, conventions and constitutions, for example the European Convention on Human Rights (ECHR), the International Covenant of Civil and Political Rights, and national constitutions such as that of the United States of America and the Canadian Charter.  These include ‘the general right to a determination by a court of law concerning the need for deprivation of liberty or self-determination’ (Gostin, 1985).  Australian tribunals reflect the requirements of the ECHR via British legislation, particularly Article 5.  

Article 5 requires:

Article 5 (1) (e) – the right of persons of ‘unsound mind’ not to be deprived of their liberty except in accordance with a procedure prescribed by law

Article 5 (4) – the right of a detained person to take legal proceedings by which the lawfulness of his/her detention shall be decided speedily by a court

Gostin suggests this means the rights:
· to a hearing without secrecy with publicly funded representation and expert advice;

· to knowledge of all the information being made available to the court;

· to be able to comment on such information and question witnesses;

· to be given reasons for the decision that the court reaches.

Although Australia lacks an over-arching human rights instrument at this point, these fundamental freedoms; the right to liberty, unless lawfully deprived, and the right to bodily integrity, are Australian constitutional rights.
  

A number of issues arise with respect to the operation of tribunals in Australia and elsewhere.  These include;
· in virtually all jurisdictions tribunals are seen as under-resourced, over-stretched and struggling to cope with their duties.  There is abundant recent UK and ECtHR case law in this respect, where governments have been held accountable for breaches of human rights in respect to unlawful delays of hearing;

· while the traditional function of tribunals is to review whether, at the time of the review, the criteria for detention remain satisfied (and if not, vary or discharge the order), there are developing demands for processes to examine initial decisions to detain.  These include;  
· issues such as outlined in the Issues Paper, that there is no present capacity to track or review initial orders, and little is known about their use.  In this respect:  In this respect:
· there is considerable international concern re over-reliance on, or abuse of, emergency procedures for admission.  Reasons for these increases possibly include: increasingly disturbed behaviour amongst people with mental disorder possibly due to co-morbid substance misuse; changing attitudes to detention by psychiatrists and others; and the reduced availability of hospital beds;

Further, from structural perspectives:
· there is concern in Australia and elsewhere with respect to the functional independence of tribunals, in some instances.  Tribunals can lack full judicial independence;

·  there are potential conflicts inherent in the role of medical members.  See the discussion below;

· where compulsory orders by legal definition allow the right to treat, there appears no point in separate tribunals with respect to detention and treatment.  This is not the case in Tasmania and treatment decisions, in the absence of consent or legal capacity, require a second tribunal – the Guardianship and Administration Board;

· there appears little justification or rationale for the Forensic Tribunal, given a tribunal/court appropriately structured.  See the discussion below.

43)
Should one model of appointment be applied to all tribunals associated with the Mental Health Act? If so, why? If not, why not? 

Tribunals are quasi-judicial bodies performing judicial functions.  Tribunals operate in what has been termed ‘the fraught borderland between law and medicine.’
 Their primary function is to review the legality of detention (or other compulsory measure) and discharge or vary the order, if it does not comply with the legal criteria.  They make legal decisions necessarily informed by medical knowledge and advice.  

As stated above, it is the position of Advocacy Tasmania that the status of the Mental Health Tribunal be raised to that of a full administrative court.  Full court status does not preclude relatively informal operation.  If the traditional tribunal model is to be followed, mixed membership is the international norm, as it is critical that both medical and legal knowledge is available.  

Alternatively, other mechanisms could be considered.  Models could include the Court of Protection under the UK Mental Capacity Act 2005, discussed above, and consideration of the various relation de tuteille mechanisms under civil law jurisdictions.  There may be advantages in a more specialised, relatively fixed membership panel operating state-wide.  Key issues include:
· That the court or tribunal be appropriately structured, or its mechanisms otherwise appropriately defined such that it has access to all relevant information and perspectives.  This can be achieved by structuring membership, below, or by ensuring independent technical advice is available to the court, for example by an independent amicus mechanism.  Such a system would also rely on appropriate representation of all relevant parties;

· With respect to appointment, independence of judicial bodies is a key tenet of Westminster systems of government.  The position of mental health and similar tribunals nationally is already regarded as compromised in this respect (see Rees 2003).  It should be mandatory that appointment and dismissal does not rely on executive government (any Minister or head of agency).  A viable alternative could be an all-party Standing Committee of both Houses providing recommendations as to appointment and dismissal to the Governor in Council, as suggested in other respects in this submission

· It is Advocacy Tasmania’s position that there is no need for separate tribunals with respect to detention and treatment, provided structures and processes discussed above are included in the Act  

· The right to appeal, free of the cost and other impediments of the present Supreme Court process which are prohibitive and preventative at this point should result from a decision of the Tribunal

· There should be enshrined a right in the Act to have made available to all parties a Statement of Reasons

· Automatic reviews of involuntary detention orders should occur as soon as practicable (within 7 days maximum) and be reviewed regularly (monthly)

· Consideration should be given to a codicil to the Continuing Care Order which.  A person satisfying specific legislative criteria as a person who is chronically mentally unwell and is a long term formally admitted patient, the CCO needs only to be reviewed every 12 months or on application by the patient. 

44)
 Should the Act require a mix of skills on each division of the tribunals, including both a legal and medical member? If so, why? If not why not? 

Three person mixed-membership panels are common nationally and internationally.  In a small jurisdiction such as Tasmania there will always be the same problems regarding membership availability common in all jurisdictions and potential conflicts of interest, particularly with respect to medical membership.  

These problems may be overcome by ‘fly-in’ membership or perhaps by alternative review mechanisms including video links. There is considerable room for conceptual reconsideration of tribunal processes but the timeframe of this present review means it is impossible to explore appropriately issues and options.

If the Act is amended to oblige three-member tribunals which ATI which includes a medical member, the medical member should not act as an expert advisor to the panel. The medical member has the potentially of being ‘effectively a witness and a member of the tribunal deciding the validity of his/her own evidence’. To prevent this, the Act requires the inclusion of clear and effective procedural protections. The decision of the Tribunal is legal, not medical (though necessarily having regard to medical evidence).

The position of Advocacy Tasmania is that the sitting Tribunal should represent a mix of legal, clinical and community skills. 
45) 
Should there be an automatic right for people subject to orders to be given a statement of reasons for the Tribunal’s decision? Is so, why? If not, why not? 

Australia’s approach is variable state by state. Some tribunal decisions are more readily available than others. As above, the functions of tribunals are judicial in nature and address fundamental rights. The UK systems on which we base our own are considerably more formal with respect to the legalities of tribunal processes and decisions, and there is considerable appeal (judicial review) case law with respect to many aspects of these.  

It is recognized there, as here, that hearings and decisions will from time to time canvas material which may need to be restricted, and there are processes whereby the potential lack of procedural fairness is addressed, though not necessarily entirely without problems. Decisions to restrict information should also be open to appeal.

It is a fundamental legal principle that justice must be seen to be done.  As a matter of legal principle, decisions should be available as of right, to the person concerned and persons nominated by them or otherwise appointed under the Act (see also the discussions of persons responsible and the rights of carers – this is not intended as a carte blanche). Any restriction of decisions should be accompanied by stringent public interest safeguards, in the interests of the person concerned and the community. These might entail judicial review or perhaps Ombudsman-like administrative review in the first instance.

The point should also be made that this does not mean all decisions need to be routinely provided, many will not be sought. But it is Advocacy Tasmania’s position that when they are sought, they should be available, and within appropriate timeframes and the Act must be amended to reflect this right.
46)
 Should the timing of reviews of continuing care orders and community treatment orders be changed? If so, why and in what way(s)? If not, why not? 

There is presently considerable international discussion of these issues, given contemporary changes in treatment regimes and issues such as bed-pressures impacting on through-flow, or the revolving door. As above and below, ATI submits that it is fundamental that the use of compulsory orders is subject to stringent safeguards, including timely and properly-resourced legal review.  

The Tasmanian experience of a very large proportion of orders escaping review via discharge prior to hearing is an international phenomenon, and raises the same concerns internationally.
 Unless the use of orders is tested, there is no evidence as to whether or not they are used appropriately

As discussed elsewhere in this submission, there is a strong case for more comprehensive and timelier review. UK legislation requires 7 day review of S2 (28 day) orders.  The Watchirs Instrument set an Australian standard of 14 days, though only 3 states/territories have legislated this requirement.  Some Canadian provinces have a sliding scale for review of orders on renewal, ranging from soon and frequent to less so as renewals accumulate.  

From a rights perspective, European case law is becoming increasingly stringent that review must be timely, and the benchmark of timeliness can be expected to tighten over time. As indicated elsewhere, from ATI’s perspective, what is critical is that the use of compulsory orders is sufficiently scrutinized to enable understanding of their causes and effects, and their impacts on individual rights. To use the legal terminology, these rights may not be lightly derogated, and any such derogation must be proportional to the circumstances and needs.

The present tribunal practice of facilitating accelerated review on request is to be applauded.  It remains that this process is ad hoc. It generally seems to require sufficient patient knowledge, often lacking, or more often, the intervention of Official Visitors, Advocacy Tasmania or concerned staff, to occur.

It is Advocacy Tasmania’s position that automatic reviews of involuntary detention orders should occur as soon as practicable (within 7 days maximum) and be reviewed regularly (monthly).

47)
 How can the provisions for representation of people subject to orders be strengthened? 

Principle 18.1 of the Principles for the protection of persons with mental illness and the improvement of mental health care  - Procedural safeguards – states

The patient shall be entitled to choose and appoint a counsel to represent the patients as such, including representation in any complaint procedure or appeal. If the patient does not secures such services, a counsel shall be made available without payment by the patient to the extent that the patient lacks sufficient mean to pay. 

Counsel is defined in the document as meaning “a legal or other qualified representative.” 

The principle is incorporated into the Act at s.57. 

57. Representation in proceedings before Mental Health Tribunal 

      (1) In this section, "party to proceedings" includes a person referred to in section 54

 HYPERLINK "http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=31%2B%2B1996%2BGS54%2FGs1%2FEN%2B20070514000000;histon=;prompt=;rec=;term=" \l "GS54@Gs1@EN" \t "_self" (1). 

      (2) A party to proceedings before the Mental Health Tribunal is entitled to be present when the Tribunal hears the proceedings. 

      (3) A party to proceedings before the Mental Health Tribunal may appear personally in the proceedings or be represented by a legal practitioner or other person. 

      (4) The registrar may make arrangements, including adjournment of the proceedings, for the representation of a party to proceedings before the Mental Health Tribunal.

The provision does not however, state that representation should be free. Nor does the Act confine representation to legal practitioners. It applies the broad brush entitlement that a person can be represented by any “other person”. This is in contrast to the requirement in the Human Rights Principles that the other person should be “qualified”. There is a blurring in the Act of the concepts of support, advocacy and representation to the diminishment of the patient’s right to representation. 

This section is a poor example of the drafting of intention.  S.57(3) states that a party to the proceedings, may appear in person OR have a representative. It does not ostensibly enshrine the right to have a representative if the person chooses to attend the hearing. 

The provision also gives the right to all parties at the hearing to be represented by a legal practitioner or other person.  This can be assumed to include the doctors, the nurses, caseworkers, family members etc if their evidence is contrary to the wishes of the person. 

There is plenty of Australian, and world-wide evidence to support that representation results in more positive outcomes for patients at review (see Auditor General, Victoria, 2002).  Legal representation, as of right and at state expense, is the norm rather than the exception in many countries comparable to Australia, including some other Australian jurisdictions but Tribunals have continually expressed the unsuitability of adversarial representation within a health framework.  

There had been no representation for persons appearing before the Tribunal in Tasmania until 2003 when the state government funded the Mental Health Tribunal Representation Scheme, an Advocacy Tasmania program. The benefits of the present representation system in Tasmania have been commented on in the Annual Reports of the Tasmanian Mental Health Tribunal.

Scheme Representatives are predominately law students who have undertaken intense and comprehensive specialist volunteer training in mental health generally, and the Act and representing clients at hearings before the MHT specifically. All appearances are monitored by the Tribunal. Advocacy Tasmania provides ongoing training, mentoring and professional development for the volunteers. With certainty, the representatives satisfy the requirement of Principle 18.1 as ‘qualified representatives’.

The Scheme is founded on a therapeutic jurisprudential model which is non-adversarial and aims at keeping therapeutic relationships intact while strongly advocating the rights and wishes of their client.  It has received national recognition as a model suited to the goals and environment of mental health tribunal hearings and it has been publicly acknowledged with receipt of the Tasmanian human rights award in 2005 and a nomination in the Human Rights and Equal Opportunity National Awards.

As part of the review of the Act, the right to representation should be given wide community discussion as to the available models of representation. Presently, the right to choice entitles a person to decide between a legal representative and representation by a MHTRS representative when appearing before the Tribunal. However, there is no real choice when the cost of engaging a legal practitioner is prohibitive. 

The Commonwealth Legal Aid legislation dictates that legal aid should be given to persons appearing before a mental health tribunal but the Tasmanian Legal Aid Commission argues that while it is a person’s right to receive the legal aid, there is no funding available to provide the aid.
· As a consequence of the review of the Act, an undertaking should be sought to obtain a government guarantee of legal aid funding for persons appearing before the Tribunal; and/or

· As a consequence of the review of the Act, an undertaking should be sought to obtain adequate recurrent funding for the MHTRS

· As a consequence of the review of the Act, government should consider amending the Act to incorporate the MHTRS as a statutory body.

It is the position of Advocacy Tasmania that representation is fundamental right that needs to be safeguarded and strengthened in the Act.

48)
 Should the Act include a right of appeal? If so, where should that appeal be dealt with and on what criteria should be allowed to proceed? 

The right of appeal from a decision by the Tribunal is not contained in the present Act. Advocacy Tasmania considers this as an entirely inappropriate omission and that the Act must be amended to include appeal as a matter of right and in accordance with the principles of natural justice as espoused in s.56(1)(b) of the Act.

To be consistent with the Guardianship and Administration Act 1995, appeal would be to the Supreme Court of Tasmania. However, the Supreme Court remains a daunting, lengthy and costly prospect for most mentally ill persons. When appealing a decision of the Tribunal to confirm a CCO for example, by the time the matter reached the Court, the order may have already been discharged by the clinicians. Also, the rationale behind the tribunal process, informality, inquisitorial, cost effective, and haste, must be kept in mind with respect to determining a proper appeal process. 

It is the position of Advocacy Tasmania that appeal should lie with the Magistrates Court and specifically, the project Mental Health Diversion List.  The project should be expanded so that the specialist Magistrate and staff can hear appeals in an informal, inquisitorial, non-adversarial, therapeutic jurisprudential environment similar to the courts hearing small claim civil matters.

8.18
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49)
 Would these provisions be improved by the use of another style of administration? If so, in what ways? If not, why not? 

50)
 Should official visitors have a role in the monitoring of services and treatment for all government funded programs, including community settings and those services administered by the non-government sector? If so, why? If not, why not? 

51)
 Should official visitors have access to surgical and medical wards where a person may be detained due to a mental illness (for example paediatric and neurosurgical wards)? If so, why? If not, why not? 

52)
 What records should official visitors have access to? 

All Australasian jurisdictions have Visitor programs, bar South Australia, where it is still under consideration.  Mechanisms and provisions have been transposed from the UK legislation differently, piecemeal and in many respects without adequate analysis, from state to state.  

Formal Visitor programs are mainly restricted to common law countries, principally Australasia and the UK (including Eire).  There are various review mechanisms in Europe and the Americas but these are less structured, operating ad hoc more along the lines of hospital or county boards and the like.  It is possible this difference reflects greater involvement of the courts in mental health decision-making in civil law countries, but also likely that it reflects, until mid-20th century, less of a rights emphasis than under common law.  

Principle 22 of the UN Principles requires that;

 “States shall ensure that appropriate mechanisms are in force to promote compliance with these Principles, for the inspection of mental health facilities, for the submission, investigation and resolution of complaints and for the institution of appropriate disciplinary or judicial proceedings for professional misconduct or violation of the rights of a patient”.
  

These international standards, to which Australia is signatory, clearly require an independent, specialist body to monitor mental health services.

No two Australasian Visitor programs are quite the same, though similar in many respects.  In a great many respects, Australian processes and functions such as appointment, tenure, objectives, mechanisms, reporting responsibilities, largely reflect the British systems from which they are drawn.  Although no Australian Visitor program has anything like the scope of responsibilities of their British counterparts, though by way of contemporary parallel, the operations of the Children’s Commissioner and Public Guardian in Queensland are now approaching this level of rigorous, resourced oversight. 

In general, Australasian Visitor programs are:
· relative to the British Isles, vastly under-resourced, have little or no capacity to require performance with respect to the systems they oversight, and are limited in the extent of their oversight in ways which are no longer appropriate;  

· this latter applies particularly to limitation with respect to community-based service provision and service provision by contractors to government, these being the growth areas of service provision.  Visitor programs continue to reflect a pattern of oversight based on institutions, when mass institutionalization is past.  This is particularly an issue with respect to the growth of community-based compulsion, community treatment orders.  It is also an issue with respect to the continuum of care.  Today’s compulsory patient is often yesterday’s voluntary patient, and tomorrow’s voluntary patient again.  The dynamics of this process require oversight;

· from the perspective of human rights, the understanding and oversight of what is occurring (or not) for the voluntary patient is as critical as for the involuntary.  Inappropriate or inadequate care and treatment of a voluntary patient may result in a subsequent, avoidable, loss of rights;  
· while legislation varies considerably in this respect, it is the view of virtually all oversight bodies, British and Australasian, that it is critical that oversight mechanisms such as Visitors have regard to services with respect to voluntary patients, particularly complaints by such patients, so as to ensure services are such as to prevent, as best as possible, the unnecessary (and therefore arguably unlawful) loss of individual rights;

· it is strongly submitted that unless this interface between voluntary and compulsory care is properly monitored and analysed, the service system cannot be properly understood as a functional whole.

Oversight under a new Act

Advocacy Tasmania Inc is aware Official Visitors in Tasmania have argued for some years that there is considerable scope for rationalisation and restructuring of present review mechanisms, having regard to parallel services for other vulnerable community groups such as children, the disabled other than mentally ill, the elderly.  

There would appear undoubtable synergies of collocation, shared infrastructure and human resources and collegial organisational learning, similar to that presently between the MHT and the GAB, perhaps over-all under the umbrella of the Ombudsman in conjunction with the Health Complaints Commissioner, or an Office of the Public Advocate.   A similar suggestion was put forward by the previous Commissioner for Children.
  It is regrettable the timing of this present review precludes such broad conceptual review.  

It remains that the strong argument made in Britain and Ireland with respect to a specialised oversight of mental health services has considerable merit.  Mental illness raises issues of particular difficulty and complexity with respect to the balance of legal rights and compulsion.  While their review requires a community balance, including inputs from consumers and carers, the community understandings concerned require some level of knowledge and or experience of both legal and medical complexities. 

Official Visitors under a new Act

As above, ATI suggests over-arching review of independent oversight bodies is now timely, and could be pursued in parallel with the review of this Act for example, similar to the review undertaken by the Foundation for Effective Markets and Governance for the ACT government in 2002-03.  

This is particularly the case as the present review is also considering the possibility of a Chief Psychiatrist, similar to some other states.  As outlined above, elsewhere such roles form part of wider-ranging oversight mechanisms, in particular having regard to questions of actual and perceived independence from executive government and the transparent information of public policy.

With respect to any Visitor mechanism under reformed legislation, ATI suggests certain fundamental principles must be enacted.  These include:
· similar to most such oversight bodies, Visitors must be functionally independent and formally responsible directly to Parliament.  This includes the formal requirement the annual report be tabled;

· presently, terms and conditions of appointment and dismissal must be expressly enacted.  Independence suggests these must be functions of the Governor in Council, as presently, and not direct Ministerial or Agency appointments;

· an innovation with respect to actual and perceived independence would be an annual funding review and allocation mechanism entrusted to a multi-partisan Standing Committee of both Houses.  This mechanism should arguably apply to oversight and review bodies generally, rationalised as above.  It provides clear arms-length separation from executive government, particularly with respect to considerations of funding.  It is not in any way appropriate that the resources available to a review body are determined by the object of review, most particularly the agency under review;

Visitors should have similar powers and responsibilities to those presently enacted.  Nonetheless, these require clarification in certain respects, and extension in others.  

These include:
· explicit clarification and enactment that Visitor oversight extend to all mental health services and facilities operated or funded by DHHS;

· explicit minimum inspection and review expectations with respect to all such services;

· explicit capacity to investigate any complaint by a person receiving such services, irrespective of admission status.  This includes the discretion to investigate any complaint on behalf of such a person;

· explicit capacity to undertake ‘own motion’ reviews and investigation, in keeping with the powers eg of the Health Complaints Commissioner and the Children’s Commissioner;

· explicit recognition and expectation that Visitors be enabled (resourced) to provide significant statistical level analysis and reporting with respect to system-level issues;

· reporting responsibilities and timeframes with respect to services inspected, with the proviso that reports may be appropriately de-identified at Visitor discretion, for example to protect informants;

· requirements that Visitor reports, with respect to either inspection or complaint, receive substantive response from relevant managers within set timeframes;

· consideration of mechanisms by which on-going concerns not or inadequately addressed might be brought before Parliament, where considered appropriate.  A watchdog without teeth has limited effectiveness;

· with respect to gazetted facilities, retention of existing powers of entry, requirement of information, access to patient files and related service files, for example critical incident reports and seclusion and restraint reports.  This requires resolution of the present impasse with respect to s4 of the Health Act 1997, discussed below;

· with respect to community and non-government facilities, access at reasonable hours with respect to inspection and review; access to patient records with the written consent of a complainant not on an involuntary order, and as of right with respect to a complainant on such an order;

· notification, including contact details, of all persons placed on CTOs, to enable Visitors to ensure such persons have been notified of their rights, and are aware of opportunities for review;

· notification of the placement of any person under the age of eighteen on a compulsory order, and access to any ward or facility to which so admitted;

· consideration of a mechanism such as that proposed by the-then Children’s Commissioner (child deaths report, September 2006) with respect to deaths of voluntary or involuntary patients, for similar reasons to those expressed by the Commissioner;

· depending on any decision taken with respect to the review of initial orders, the capacity to refer any such order to the Tribunal for urgent review, where it appears necessary and appropriate;

· the express capacity to refer breaches of the Act to the DPP for consideration, where deemed appropriate.  Any such matter should have been discussed with the appropriate Director, in the first instance.
S4 Health Act 1997
In recent times the establishment of Quality Assurance Committees per this provision has been used to prohibit access of Visitors, the Tribunal and (reportedly pending) the Health Complaints Commissioner to staff and documents concerned with critical incidents referred to such a Committee.  Such Committees are gazetted by the Minister on an ‘as needs’ basis, and are agency, facility or professionally-based.  S4(7) provides ‘If there is an inconsistency between this section and a provision of any other Act or law, this section prevails to the extent of the inconsistency.’  

An objective of this form of provision is to encourage a ‘no-fault’, open approach to critical evaluation in the public interest.  However, this provision cuts across the public interest mandates and responsibilities of other review bodies, such as those mentioned above.  Unlike these bodies, the QA Committees have no formal reporting requirements, and as above, prohibit access to the information necessary for the other review bodies to perform their review and reporting functions.  As such, referral to such a Committee may ‘lock away’ precisely the most serious issues the other review bodies are intended to oversight and report.

In effect, this provision highlights a public policy conflict between two desirable objectives, full and unimpeded review by agencies and others, and independent external review, in the interests of transparent public accountability.  It is clearly important that review happen at both levels.  But it is difficult to conceive that the intent of those who framed this section was to override the specific and express responsibilities of review bodies under a range of legislation.  This is contrary to long-accepted recognition and practice of external review, including recognition that it is poor policy for agencies, organisations and professions to be both judge and jury in their own cases.   Such practice runs the risk of a wide range of organisational and political pressures and conflicts of interest.  International trends are clearly for wider and more robust independent review, because of these dangers.

This section must be revised so as to permit external review bodies to fulfil the functions legislatively required of them.
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53) 
Should the Act allow for disclosure of information if required by law, as many other Acts do? If so, why, and what limitations should be placed on this? If not, why not? 

As discussed above, there are clearly good reasons for exchange of information in many respects.  There are also clear prohibitions on this exchange, from the perspective of individual rights and protections.  These are expressly addressed by privacy legislation.  Any departure from privacy provisions must be considered with the utmost care.  

The onus when requiring deviation from these principles with respect to any particular law should lie with those proposing the deviation and the issue must be decided on a case by case (statute by statute) basis.  It is altogether too sweeping to propose a general exemption of this kind.

The Issues Paper inaccurately, and misleadingly states that “One of the effects of section 90 is to prevent information about a person’s ongoing treatment and illness being provided to family members where the person doesn’t consent or lacks the capacity to consent to the disclosure of the information.”

The relevant section states; 
S90 (2) The information may be disclosed if – 

(a) the disclosure is authorised by the person to whom it relates; or

(b) the disclosure is reasonably required for the care or treatment of the person to whom the information relates or for the administration of this Act; or

(c) the disclosure is authorised or required by a court, the Board, the Mental Health Tribunal or the Forensic Tribunal; or

(d) in the case of information about a forensic patient, the disclosure is authorised or required by a law.

In fact, S.90(2) provides very broad, arguably too broad grounds for the disclosure of information with respect to care and treatment of a mentally ill person.

If the information is “reasonably’ required for the care and treatment of the person to whom it relates, the custodian of the information can provide it to another party. This would specifically address issues such as the transfer of patients between approved hospitals even if the approved hospitals sit in different governmental areas such as Department of Psychological Medicine (Hospital and Ambulance) and Psychiatric Intensive Care Unit or Mistral Place (Mental Health Services).

Also ‘if for the administration of this Act’ addresses the present provisions which give persons responsible the right to receive information even if the person is not consenting to the issuance of that information.

The role of the person responsible is a person statutorily identified under the Act as a person that satisfies the criteria of being a person entitled to receive confidential information about the mentally ill person.  It is uncertain as to who these other “family members’ are and whether clinical staff should simply be publishing a bulletin for mass distribution?

It is a fact of law that if a law is enacted by the legislature that expresses the intention that that law should take precedence over an existing law, or future law, then it does. It is entirely unnecessary, and counter productive in a piece of health legislation enacted to protect the rights of mentally ill persons and specifically in this instance, their right to confidentiality, to have that right whittled away to non existence by exceptions. 

Again, it must be commented that the Act is viewed in a skewed way by many commentators and specifically the authors of the Issues Paper.  Rather than focusing on creating an Act that enacts appropriate safeguards to protect the rights of Tasmania’s vulnerable mentally ill, it focuses on trying to legislatively remove the fundamental human rights and common law rights of this marginal group.  

The Issues Paper appears to be taking the direction of the Act towards tokenism with each right and protection excluded or streamlined out of existence. 
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54)
 Should the Mental Health Act require that the admission of young people to the secure mental health unit be conditional on the capacity to provide them with appropriate care and accommodation separately from adults? If so, why? If not, why not? 

Contemporary international literature makes it unmistakably clear that the provision of appropriate psychiatric care to young people is an under-resourced, under-considered area virtually everywhere. It is internationally recognized everywhere that age-appropriate facilities and resources are required, and that use of adult facilities is inappropriate, though commonplace.  Advocacy Tasmania notes with approval that the development of child and adolescent services is a major priority of Bridging the Gap.  

Any use of the Secure Facility with respect to juveniles was a specific objection expressed by many parties during discussions with respect to its development, for precisely these reasons.  Having regard to the physical nature of the facility, it is hard to see how it can be utilised for both adults and juveniles, without compromising its primary function, the secure containment and treatment of the most seriously ill and potentially dangerous adults.  

The facilities do not permit appropriate visual and spatial separation. Under ideal and highly unusual circumstances, this may be possible on an ad hoc, short-term basis, but it is unarguable that this is inadequate. One size simply cannot fit all. The facility is not appropriate for the care and treatment of juveniles.   

This observation unfortunately applies to all current in-patient facilities, state-wide. There is a clear need for a juvenile-specific facility, capable of providing high-level security, when required.  Amongst other considerations, this gap in services arguably puts Tasmania in breach of Articles 24(1) and 37(c) of the 1989 Convention on the Rights of the Child.  

These state, respectively:
24(1):  States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no child is deprived of his or her right of access to such health care services; and

37(c):  Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the human person, and in a manner which takes into account the needs of persons of his or her age. In particular, every child deprived of liberty shall be separated from adults unless it is considered in the child's best interest not to do so and shall have the right to maintain contact with his or her family through correspondence and visits, save in exceptional circumstances;

The international consensus is clear separate, age-appropriate services and facilities are required.  The level of physical and visual separation from adults achievable at the Secure Facility will not satisfy either the Article 37(c) test of separation or its use, that of best interests.

Advocacy Tasmania does not, and will not support the admission of young people to the secure mental health unit.

8.22
Issues arising from related legislation – pg 40

Guardianship and Administration Act 1995 

Australia may be distinguished from many other jurisdictions in that disabilities other than mental illness are generally managed other than under mental health legislation.  Guardianship is generally redundant with respect to mental health under such systems, for reasons canvassed elsewhere in this submission, but particularly with respect to issues of capacity and autonomy.

As we have indicated, Advocacy Tasmania Inc submits it is important for revised mental health legislation to provide more stringent definitions and protections with respect to its use.  Such an approach is diagnostic, rather than needs-based, and requires consideration of the key issues which presently engage the GAAA 1995 in mental health issues.  These are the questions of fluctuating capacity, longer-term diminishing or loss of capacity, and co-morbidity.

As discussed above, emergent approaches to these issues internationally centre on representative approaches incorporating advance directives and personal statements, which address rights in the context of patient-driven longer-term management.  The question of co-morbidity is not necessarily as clear-cut.  Nonetheless, clearer definition and focus of mental health provisions will undoubtedly clarify responsibilities and responses in these respects, also.  
It is Advocacy Tasmania Inc’s position that the Guardianship and Administration Act 1995 should be removed from the Act if the Mental Health Tribunal satisfies the expectations discussed above. 

55)
Should the criteria applied in courts for making a continuing care order of community treatment order be the same as the criteria required by the Mental Health Act? If so why? If not, why?

It is the position of Advocacy Tasmania that a Continuing Care Order is a creature of the Mental Health Act 1996.

S.21(1) of the Criminal Justice (Mental Impairment) Act 1999 states that;
On a verdict that a person is not guilty of an offence on the ground of insanity or on a finding being made to that effect, the court is to – 

(a) make a restriction order; or

(b) release the defendant and make a supervision order; or

(c) make a continuing care order; or

(d) release the defendant and make a community treatment order; or

(e) release the defendant on such conditions as the court considers appropriate; or

(f) release the defendant unconditionally.

The provision gives the judiciary a number of options in dealing with an individual who has been found not guilty of an offence because they have a mental illness.  Only one of these options is a CCO and the judge/magistrate is not compelled to use this order if it is deemed in his/her mind to be unsuitable for the needs of the individual and or the needs of the general public.

The imposition of a CCO is based on risk and the need for protection. If a person is at some point considered by medical professionals to no longer satisfy the elements necessary for detention in s.24 such as risk, or they no longer have a mental illness, the clinicians are entitled by law to discharge the order.

A CCO is a creature of health, not the criminal justice system. It should be kept completely separate from the criminal justice system if the person is found not guilty of an offence and the judiciary considers that the imposition of a CCO is appropriate if the ‘dangerous’ stigma associated with the mentally ill is to ever to be overcome. 

Although it may be within a Court’s discretion to apply alternative criteria, it would surely be poor practice.  It is Advocacy Tasmania’s position that such parallel legislation must require strict reference to the principles and parameters of mental health legislation.  Where conflict arises, appeal mechanisms apply.

8.23
The forensic provisions of the Mental Health Act - pg 42 
56)
 To what extent should the forensic and non-forensic parts of the Mental Health Act be consistent? What, if any, changes would you recommend?

Advocacy Tasmania has previously indicated in this paper that combining forensic and mainstream mental health legislation is increasingly anachronistic, from international perspectives.  Clear separation of police powers and health issues is a major factor with respect to removal of public confusion of the two, and thereby reducing the stigma associated with mental health.  Stigma is internationally recognised as a, if not the, major issue associated with the maintenance and perpetuation of mental illness.

It is Advocacy Tasmania Inc’s position that these two bodies of legislation must be separated with the forensic provision removed from the Act and enacted as separate and distinct legislation.

57) 
Should one external body deal with reviews of people using civil services and people using forensic services alike? If so, why? If not, why not? 

It is Advocacy Tasmania’s position that one external body MUST NOT deal with both civil and criminal mental health matters. (See above and comments with respect to tribunals.  

58)
 Is there a need to refine or vary the criteria for transfer between an approved hospital and a secure mental health unit? If so, what changes are necessary? If not, why not? 

These issues were a major concern when considering the forensic legislation during development.  The criteria are inadequate and overly-reliant on individual discretion. These are issues for consideration when separating the legislation and/or reviewing the forensic provisions which were decided would not come under the umbrella of the present review. Separating the legislation will clarify when, if at all this may occur.
59) 
Should people who are admitted involuntarily and later transferred to the secure mental health unit continue to be dealt with largely as forensic patients? If so, why? If not, why not? 

It is the position of Advocacy Tasmania that this should absolutely not occur. If a mentally ill person is a health patient admitted involuntarily to an approved hospital/mental health facility but the approved hospital/mental health facility is unable to provide the necessary protections from harm, and a more secure facility is deemed necessary, and that facility is the Wilfred Lopez secure mental health unit, the person should not be treated in a manner that suggests that they are alleged to have committed, or have been convicted of committing a crime.  Further see above.
9.
Conclusion
The 1996 Act took a decade of wide community discussion to create and yet there are some who say “they still got it wrong!”  What was created at the time was a model piece of legislation and was considered by the government of the day to be a crowning achievement in human rights in Tasmania.

The Mental Health Services system deficiencies and the abuses were reported weekly in the Tasmanian media during the 1970s, 80s and 90s in banner headlines to be read over Sunday morning coffee. Readers knew that mentally ill persons at Royal Derwent Hospital were being forced to undergo ECT and chemical restraint, were subjected to physical and sexual abuse, children were locked up with psychotic adults. 

It was because of those abuses and the disregard of fundamental human rights that Parliament of the time created the legislation that it did. It didn’t get it perfect but did it get it wrong?

The intention of this paper was to create a document that highlights some of the flaws in the present Act from a rights perspective but also, it has attempted to demonstrate some of the great complexities associated with the detention/treatment of mentally ill citizens. 

Advocacy Tasmania has not fabricated the complexities involved in mental health legislation but it has sought to raise some of them as important issues that need to be discussed in this review.   If Tasmania ignores the debates already held in other jurisdictions, and/or limits its own debates to a matter of weeks or months, it will fail in its human rights obligations. If it took Tasmania 10 years to get it ‘wrong’ how long should it take to get it ‘right’? 
Pre 2005 CTO Amendments





Person is on a CTO and is non compliant


Person satisfies s.24 involuntary admission criteria


Person is involuntarily admitted on IO for 72 hrs


IO converted to CCO for up to 6 months








While in hospital on an IO and CCO, the person can not be forcibly treated without an order made by the Guardianship Board, or if the person lacks legal capacity, with a substitute consent by a Person Responsible.











Post 2005 CTO Amendments





Person is on a CTO and is non compliant


Person satisfies s.44A(1) involuntary admission criteria


Person is involuntarily admitted on ATA for 14 days


End of 14 days, doctor can impose a CCO of up to 6 months





While in hospital on an ATA and CCO, the person can not be forcibly treated without an order made by the Guardianship Board, or if the person lacks legal capacity, with a substitute consent by a Person Responsible.














� Arthur Christean, US Judge, Jan 2002 January 2002, FOU 02-01


� As noted by the Scottish Executive Review in 2000, ‘although it is generally accepted that the public should be protected from those with a mental disorder who are a threat to others, the question of why different standards /conditions should apply to the danger from a mentally disordered individual and the dangerous ‘normal’ individual is rarely debated.’


� That proportion of orders which do go to review must be conceived as probably skewed, a biased sample.  They represent those orders clinicians are content to allow to go to hearing.  Their outcomes at review say nothing with respect to those that do not reach review.


� See the memoranda links at http://www.publications.parliament.uk/pa/jt200607/jtselect/jtrights/40/40.pdf





� Page 3.


� Department of Health, Tasmania, Review of Mental Health Legislation, Discussion Paper, April 1992, p.2


� Department of Health, Tasmania, Review of Mental Health Legislation, Discussion Paper, April 1992, p.14


� The exceptions are 6, a legal order; 7, a legal representative; 13, legal review; 15, legally authorised independent body.


� http://acthra.anu.edu.au/articles/Henning-TASMANIAN%20BILL%200F%20RIGHTS.pdf


� 57 at http://www.nswccl.org.au/docs/pdf/tasmanian%20bor.pdf


� http://72.14.235.104/search?q=cache:OLoli525aVEJ:www.guardianship.tas.gov.au/%3Fa%3D54960+Enduring+Guardianship+Tasmania&hl=en&ct=clnk&cd=4&gl=au


� http://72.14.235.104/search?q=cache:5KvnCOoAlJoJ:www.dh.gov.uk/prod_consum_dh/idcplg%3FIdcService%3DGET_FILE%26dID%3D17035%26Rendition%3DWeb+right+to+advocacy+in+the+mental+health+act+1983&hl=en&ct=clnk&cd=1&gl=au


� Dr. Tony Zigmond, Vice President of the Royal College of Psychiatrists, News-Medical.Net, 27 April, 2004, http://www.news-medical.net/?id=897


� The Issues Paper is also somewhat loose in this respect – page 16.  S.32 MHA permits ‘someone else’ to apply only after appropriate medical assessment and recommendation.  The intention appears reasonably clear it should be a medical application.


� The other thirty three (33) applications were made under s.44 of the GAAA. This approach is problematic, for reasons discussed by the Tribunal.  An order made in this respect requires, firstly, that the person be found incapable, and secondly, such an order has no capacity to be reviewed (though it may be appealed, if that right is not removed by the Board – s.45(4)(b)).  It is also of concern that there is no analysis provided by either the Board or the Tribunal with respect to the use of emergency guardianship under s.65 GAAA 1995.  This may effectively be a ‘back-door’ to medical treatment, again without appeal.  There were sixty three (63) emergency applications in 2005-06, of which fifty (50) were granted (see GAB Annual Report 2005-06).  





� Re C (Adult: Refusal of Medical Treatment) [1994] 1 All ER 819, [1994] 1 WLR 290


� Recommendation 97, Inquiry into Mental Health Services in New South Wales Final Report


Legislative Council Select Committee on Mental Health (December 2002), p. 238.


� NSW Review of the Mental Health Act 1990, Discussion Paper 2, July 2004, p. 14


� (application no. 45508/99) 2004


� NSW Review of the Mental Health Act 1990, Discussion Paper 2, July 2004, p. 10.


� Some suggest they are therefore foremost an instrument of coercion or control, not treatment, clinicians agents of this process, and hospitals the venue.  This is obviously at odds with a more therapeutic, partnership-based approach to mental health care. If enforcing a CTO means hospital admission, hospitals are being used as a threat or sanction.  This sends the wrong message – ‘beware hospitals’ – if the service system wants to encourage voluntary engagement with services.


� The Mental Health Tribunal received 117 notifications of CTOs in 2005-06, 23% of all on-going orders (505 notifications in total).  261 of all orders were discharged before review – 52%.  No details are provided as to the break-down of orders not reviewed:  MHT Annual Report 2005-06.


� See memoranda by the Royal College and the Law Society:  � HYPERLINK "http://www.publications.parliament.uk/pa/cm/cmpbment.htm" ��http://www.publications.parliament.uk/pa/cm/cmpbment.htm�


� Royal College of Psychiatrists to House of Commons, April 2007 4.2-4.3:  ‘Common side-effects of medication include: serious weight gain leading to obesity (with the associated health risks); impotence; diabetes; disabling, embarrassing, and at times painful, movement disorders and lethargy and feeling 'drugged-up' all the time.  A recent major study by the Disability Rights Commission attributed the relatively poor physical health of people with mental illness partly to the effects of the medication for their illness.   In choosing to cope with unpleasant symptoms of an illness rather than even more unpleasant side effects a mental health patient, whose decision-making is not impaired, is not so different from the cancer patient who declines chemotherapy even though he knows it will shorten his life. These choices should be available to the patient with mental illness.  A recent study demonstrates that in this situation "doctor knows best" may be a dangerous falsehood.  Furthermore there is significant level of uncertainty in the effectiveness of treatments for mental disorder and the likelihood of relapse without them.’ 


�In Tasmania these conditions are extraordinarily broad and unqualified:  MHA 1996 s43(2)(c) ‘require the patient to comply with other specified requirements or requirements made from time to time by a specified person.’


� This assessment is by the Royal College.


� It is a common misunderstanding that the person responsible may make treatment decisions under the Tasmanian Mental Health Act.  This is not correct.  The patient must first be found to be incapable under the Guardianship and Administration Act, and decision powers then only apply in certain circumstances, to certain treatments.  The person responsible is then acting under the GAAA.  The situation is different if the person responsible is also the patient’s guardian, though this is also a role under the GAAA.  As guardian, that person has greater powers.  These also go well beyond guardianship powers under UK mental health legislation.


� JT v UK (2000) 30 EHRR CD 77, [2001] 1FLR 909


� The Scottish Executive (2004) has published guidelines for appointing a named person. This is available at http:// www.show.scot.nhs.uk/mhwbsg/.


� HL v UK EHRR, No. 45508/99, October 2004


� Rights instruments are now enacted in the ACT and Victoria, and under consideration by other states, including Tasmania.


� See for example the discussion in the Scottish Executive review 2005: the Mental Welfare Commission for Scotland have reported that from 1985 to 2003 there has been a 47% rise in the cases of emergency detention under sections 24 and 25 of the Mental Health (Scotland) Act 1984. Detentions under section 26 have doubled and those under section 18 have risen by 233% during the same period.  See Salize et al 2002 for an over-all European perspective.


� Richardson and Machin, 2000.


� As above, in Tasmania 52% of orders were discharged prior to review in 2005-06.


� United Nations. Principles for the protection of persons with mental illness and for the improvement of mental health care. Adopted by the UN General Assembly resolution 46/119 of 17 December 1991.


� David Fanning, Annual Report 2005-06, 3.  See also the discussion and recommendations of the then-Commissioner with respect to a child death review mechanism, September 2006.
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